tAE  Rlr 


The  DIGEST  contains  summaries  of  recent  orders  issued  by  the 
United  States  Merit  Systems  Protection  Board. 


AUGUST  1982  Volume  2,  No.  1 1 


UNITED  STATES  MERIT  SYSTEMS 
PROTECTION  BOARD 


Washington,  D.C.  20419 


United  States  Merit  Systems  Protection  Board 


Herbert  E.  Ellingwood 

Chairman 


Ersa  H.  Poston 

Vice  Chair 


The  DIGEST  contains  summaries  of  Board  orders  and  is  not  intended  as  a 
substitute  for  professional  legal  counsel. 


PREPARED  BY:  Office  of  the  Secretary,  Legal  Publications  Division 
United  States  Merit  Systems  Protection  Board 
Washington,  D.C.  20419 


CONTENTS 


CASE  SUMMARIES  1 

Adverse  Actions 

BAUER,  RICHARD  A.  v.  Department  of  the  Treasury 1 

CHANDLER,  Walter  W.  v.  Department  of  the  Treasury 1 

HALL,  Eugene  P.  v.  U.S.  Postal  Service 2 

HOBBS,  Elroy  W.  v.  Department  of  Health  and  Human  Services 3 

ISIP,  Serafin  V.  v.  Department  of  the  Navy 3 

JOHNSON,  Rose  Y.  v.  Department  of  the  Treasury 4 

KONBERG,  Bruce  v.  Federal  Aviation  Administration 4 

McCLASKEY,  Raymond  L.  v.  Department  of  Energy 5 

PARKER,  Allen  V.  v.  Department  of  the  Navy 5 

RIGGIN,  Phillip  T.  v.  Department  of  Health  and  Human  Services 6 

ROOFFENER,  Joseph  v.  Department  of  the  Air  Force 6 

SUMLARS,  George  v.  U.S.  Postal  Service 7 

WATSON,  Charles  D.  v.  U.S.  Postal  Service 8 

Reductions  in  Force 

CRISP,  William  J.  v.  Government  of  the  District  of  Columbia 8 

PORTER,  Louis  G.  v.  Department  of  Commerce 8 

Retirement 

JACOBS,  Jerusha  Y.  v.  Office  of  Personnel  Management  and  Faye  Jacobs,  Intervenor 9 

OTHER  AUGUST  ISSUANCES 11 

INDEX 15 

Notes  on  Key  Numbers 15 

Major  Topics  and  Scope  Notes 15 

Outline  of  ToDics  (With  Key  Numbers) 17 


FOR  YOUR  INFORMATION 
DEFINITIONS 


31 

32 


Digitized  by  the  Internet  Archive 
in  2016  with  funding  from 

University  of  Florida,  George  A.  Smathers  Libraries 


https://archive.org/details/digestpreparedby2111wash 


CASE  SUMMARIES 


ADVERSE  ACTIONS 

RICHARD  A.  BAUER  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  SF075281 10007) 

August  12,  1982 

1.121;  10.1322;  15.132;  17.410 

Appellant,  a criminal  investigator,  appealed  the 
agency's  action  placing  him  on  enforced  leave,  con- 
tending that  such  action  was  tantamount  to  suspen- 
sion. The  presiding  official,  finding  that  the  evidence 
did  not  support  appellant's  contention,  dismissed  the 
appeal  for  lack  of  jurisdiction. 

In  arriving  at  his  decision,  the  presiding  official  re- 
ferred to  Mosely  v.  Department  of  the  Navy,  4 MSPB 
220,  221  (1980),  which  outlined  the  questions  to  be 
applied  in  determining  whether  enforced  leave  con- 
stituted suspension.  They  were  as  follow: 

1.  Was  the  appellant  placed  on  sick  leave  with- 
out his  consent? 

2.  Was  the  appellant,  in  fact,  ready,  willing,  and 
able  to  work  during  the  period  of  leave? 

3.  Was  the  enforced  leave  used  in  a personal, 
disciplinary  type  of  situation? 

Appellant  disagreed  with  the  presiding  official's  deci- 
sion and  filed  a petition  for  review,  contending  that 
the  three  points  of  the  test  regarding  enforced  leave 
were  satisfied  in  his  case. 

In  discussing  appellant's  case,  the  Board  noted  that 
the  medical  and  other  evidence  concerning  appel- 
lant's mental  condition  was  conflicting.  The  Board  ex- 
plained that  according  to  Weaver  v.  Department  of 
the  Navy,  2 MSPB  297,  298-299  (1980),  if  conflicting 
evidence  is  presented,  due  deference  will  be  accord- 
ed to  the  credibility  findings  of  the  presiding  official. 
After  consideration  of  appellant's  disagreement  with 
the  presiding  official's  conclusions,  the  Board  agreed 
with  the  finding  in  the  initial  decision  that  appellant 
had  not  shown  he  was  ready,  willing  and  able  to  work 
during  the  enforced  leave  period. 

The  Board  disagreed  with  the  appellant's  conten- 
tions about  the  agency's  motive  for  placing  him  on  en- 
forced leave  and  explained  that  placing  an  employee 


on  enforced  leave  status  did  not  constitute  initiating  a 
disciplinary  action  against  the  employee.  The  Board 
explained  that  by  placing  an  employee  on  enforced 
leave  pending  a fitness-for-duty  examination,  the 
agency  recognizes  that  the  employee's  problem  may 
be  medical  and  opts  for  enforced  leave  as  an  alterna- 
tive to  initiating  immediate  adverse  action  proceed- 
ings. The  Board  found  that  in  appellant's  case,  the 
agency's  action  was  a reasonable  step  to  take  to  ad- 
dress the  substantial  number  of  complaints  the  agency 
had  received  concerning  appellant's  behavior  and  to 
ensure  the  safety  of  appellant,  his  co-workers  and 
others. 

Accordingly,  the  Board  denied  the  petition  for  re- 
view, finding  that  appellant  failed  to  prove  that  the 
Board  had  jurisdiction  over  his  appeal. 


WALTER  W.  CHANDLER  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  DA075281 10283) 

August  23,  1982 

1.120;  8.230;  1.370;  11.141;  1.400;  1.430;  1.420; 
1.3711;  1.371 

Appellant  was  suspended  for  30  days  from  the  posi- 
tion of  customs  pilot  for  two  charges  of  misconduct 
and  upon  consideration  of  his  prior  disciplinary  rec- 
ord. The  charges  against  appellant  stemmed  from  his 
confrontation  with  two  men  who  were  blocking  his 
driveway  with  a van  and  who  appellant  believed  to  be 
dangerous.  According  to  the  evidence  of  record,  ap- 
pellant threatened  to  call  the  police  but  instead  ap- 
proached the  men  with  his  service  revolver  and 
badge,  hoping  that  by  displaying  his  weapon  and  cre- 
dentials he  would  persuade  the  men  to  leave.  Ac  a re- 
sult of  appellant's  handling  of  the  situation,  the  agen- 
cy charged  him  with  using  his  credentials  for  improp- 
erly enhancing  his  prestige  and  with  unnecessary 
public  display  of  an  official  weapon.  In  the  initial  de- 
cision, the  presiding  official  found  that  appellant's 
suspension  promoted  the  efficiency  of  the  service  and 
that  appellant  had  not  shown  that  the  agency's  action 
was  tainted  by  harmful  procedural  error  and  prohibit- 
ed personnel  practices,  as  he  had  alleged.  Appellant 
petitioned  for  review  of  the  initial  decision. 


The  Board  discussed  appellant's  contention  that  use 
of  agency  weapons  and  credentials  in  non-duty  situa- 
tions may  be  reasonable  in  some  cases.  The  Board 
agreed  with  the  presiding  official  that  appellant's  con- 
duct was  not  reasonable,  since  the  record  indicates  he 
left  his  wife  alone  with  the  supposedly  dangerous  men 
while  he  went  to  retrieve  his  weapon  and  then  he  con- 
fronted the  men  after  it  appeared  that  they  were  pre- 
paring to  leave.  The  Board  concluded  that  appellant 
was  displaying  his  badge  and  gun  to  garner  prestige 
and  thus  gain  advantage  over  members  of  the  public. 

The  Board  also  considered  appellant's  contention 
that  the  agency's  action  was  the  result  of  his  filing 
grievances  and  testifying  against  the  agency.  The 
Board  explained  that  according  to  Gerlach  v.  Federal 
Trade  Commission , MSPB  Docket  No. 
DC07528010020  at  9-10  (December  15,  1981),  such 
allegations  reguire  the  employee  to  show  that  his  pro- 
tected conduct  was  a motivating  factor  in  initiating  the 
personnel  action,  and,  if  proven,  require  the  agency 
to  show  that  it  would  have  taken  the  same  action  had 
the  employee  not  engaged  in  protected  conduct.  In 
appellant's  case,  the  Board,  noting  that  appellant  had 
previously  misused  his  credentials,  determined  that 
the  agency's  action  against  appellant  was  warranted 
and  that  the  agency  had  met  its  burden  of  showing 
that  it  would  have  taken  the  action  against  appellant 
regardless  of  his  protected  activities.  Further,  the 
Board  found  nexus  between  appellant's  conduct  and 
the  efficiency  of  the  service  in  that  appellant's  con- 
duct threatened  the  agency's  dependence  upon  its 
armed  employees  to  use  good  judgment  and  to  avoid 
endangering  the  public. 

Discussing  the  appellant's  allegation  that  he  was 
disparately  treated,  the  Board  explained  that  accord- 
ing to  Douglas  v.  Veterans  Administration,  MSPB 
Docket  No.  AT075299006  at  24  (April  10,  1981),  the 
Board  may  consider  whether  the  penalty  an  agency 
levies  in  a case  is  proportionate  to  penalties  given 
other  employees  for  similar  offenses.  In  appellant's 
petition  for  review,  he  cited  other  cases  of  misconduct 
by  agency  employees,  and  compared  their  penalties 
to  his.  However,  the  Board  saw  no  similarity  between 
appellant's  offense  and  the  other  cases.  Accordingly, 
the  Board  affirmed  the  initial  decision  as  modified  and 
sustained  appellant's  30-day  suspension. 


EUGENE  P.  HALL  v.  U.S.  POSTAL  SERVICE  (Docket 
No.  DC075209208) 

August  16,  1982 

1.3711;  1.511;  2.230 


Appellant  was  suspended  indefinitely  from  the  posi- 
tion of  tour  supervisor  when  he  was  arrested,  charged 
with  receiving  stolen  merchandise,  and  bound  over 
for  grand  jury  action  at  a preliminary  hearing. 

Before  the  appellant  was  indefinitely  suspended,  he 
was  given  a 30-day  emergency  suspension  based  on 
his  arrest  and  the  charges  against  him.  When  appel- 
lant appealed  both  actions,  the  Board's  regional  office 
considered  them  jointly  but  issued  separate  initial  de- 
cisions. The  presiding  official  reversed  the  30-day 
emergency  suspension,  finding  that  it  did  not  promote 
the  efficiency  of  the  service  and  sustained  the  indefi- 
nite suspension,  finding  that  an  agency  may  tempo- 
rarily remove  an  employee  from  duty  while  awaiting  a 
formal  decision  on  his  guilt  or  innocence. 

In  considering  appellant's  petition  for  review  of  the 
initial  decision  regarding  the  indefinite  suspension, 
the  Board  noted  that  in  Martin  v.  Department  of  the 
Treasury,  MSPB  Docket  No.  AT075209044  (June  1, 
1982),  it  had  explained  that  in  order  for  an  indefinite 
suspension  to  be  lawful,  the  agency  must  establish 
"reasonable  cause"  to  believe  that  the  employee  has 
committed  a crime  for  which  imprisonment  may  be 
imposed,  as  well  as  a nexus  between  the  alleged  crime 
and  the  employee's  position.  The  Board  added  that 
Martin  requires  that  the  penalty  imposed  be  reason- 
able and  that  the  suspension  be  temporary. 

The  Board  determined  that  in  appellant's  case,  his 
arrest  and  detention  for  further  legal  action  sufficient- 
ly established  "reasonable  cause."  Further,  the  Board 
found  nexus  clearly  established  because  appellant, 
who  held  a responsible  position  supervising  over  100 
employees,  had  cast  doubt  on  his  trustworthiness.  The 
Board  also  agreed  that  the  penalty  in  appellant's  case 
was  reasonable,  noting  the  agency's  argument  that 
appellant,  a management  official,  had  compromised 
his  obligation  to  conduct  himself  in  a manner  that 
would  not  discredit  the  agency,  and  that  employees 
would  lose  respect  for  their  supervisors  if  action  were 
not  taken  to  address  appellant's  conduct.  Finally,  the 
Board  noted  that  the  initial  decision  provided  that  the 
temporary  suspension  would  end  when  the  criminal 
charges  against  appellant  were  resolved.  Since  the 
appellant  submitted,  with  his  petition  for  review,  a 
court  order  indicating  that  he  had  been  acquitted  of 
grand  larceny,  the  Board  determined  that  the  agency 
should  terminate  the  indefinite  suspension  when  noti- 
fied of  the  acquittal.  Accordingly,  the  Board  affirmed 
the  initial  decision  as  modified,  sustaining  appellant's 
indefinite  suspension  and  ordering  the  agency  to  ter- 
minate such  suspension. 
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ELROY  W.  HOBBS  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES  (Docket  No. 

PH07528010104) 

August  6,  1982 

1.3321;  1.3711;  1.511;  1.512 

After  indictment  by  the  state  grand  jury  for  viola- 
tion of  laws  concerning  the  possession  and  distribu- 
tion of  controlled  substances,  appellant  was  suspend- 
ed from  his  position  of  laborer  pending  investigation 
by  the  agency.  Appellant  petitioned  the  regional  of- 
fice for  appeal  of  his  suspension,  contending  that  the 
agency  had  insufficient  cause  to  impose  an  indefinite 
suspension  in  his  case. 

In  the  initial  decision,  the  presiding  official  re- 
versed the  agency's  action,  and  the  agency  petitioned 
for  review  of  that  decision.  The  agency  argued  that 
the  presiding  official  erred  in  two  respects — first,  in 
finding  that  an  indictment  alone  was  not  evidence  of 
guilt  and  thus  that  the  agency  had  no  "reasonable 
cause"  to  believe  that  appellant  had  committed  a 
crime  for  which  a prison  sentence  could  be  imposed. 
Second,  the  agency  disagreed  with  the  presiding  offi- 
cial's finding  that  no  nexus  existed  between  appel- 
lant's alleged  crime  and  the  efficiency  of  the  service. 

The  Board  agreed  with  the  agency's  contentions. 
The  Board  explained  that  in  Martin  v.  Department  of 
Treasury,  MSPB  Docket  No.  AT075209044  at  9 (June 
1,  1982),  it  held  that  an  indictment  is  sufficient  to  es- 
tablish reasonable  cause  for  believing  that  an  employ- 
ee has  committed  a crime  for  which  imprisonment 
could  be  imposed.  Accordingly,  in  appellant's  case, 
the  Board  determined  that  appellant's  indictment 
alone  sufficiently  constituted  reasonable  cause  and, 
thus,  that  new  evidence  submitted  by  the  agency  with 
its  petition  for  review  was  unnecessary. 

The  Board  also  determined  that  appellant's  indict- 
ment, by  affecting  agency  morale  and  by  generating 
adverse  publicity,  disrupted  agency  operations  and 
therefore  was  sufficient  to  establish  nexus.  However, 
the  Board  noted,  as  it  had  held  in  Merritt  v.  Depart- 
ment of  Justice,  MSPB  Docket  No.  PH075209058  at  29 
(June  8,  1981 ),  that  agencies  need  not  wait  for  adverse 
effects  of  an  employee's  conduct  before  taking  action. 

Accordingly,  the  Board  reversed  the  initial  deci- 
sion and  sustained  the  agency's  action  of  suspending 
appellant  indefinitely  pending  agency  investigation 
of  his  arrest  and  indictment. 


SERAFIN  V.  ISIP  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  SF075209236) 

August  6,  1982 

1.331;  1.561;  4.210 

Appellant  was  removed  from  the  position  of  office 
services  supervisor  based  on  a charge  of  "theft  of  U.S. 
mails."  The  charge  was  the  result  of  a search  which 
revealed  30  pieces  of  undelivered  mail  in  appellant's 
desk.  The  presiding  official  dismissed  the  appeal  in 
this  case  as  untimely  filed.  (Appellant  subsequently 
petitioned  the  Board  for  review,  and  the  Board  found 
good  cause  for  appellant's  untimely  appeal.)  The 
Board  vacated  the  initial  decision  dismissing  appel- 
lant's appeal  and  remanded  the  case  to  the  regional 
office  for  further  proceedings. 

Upon  remand,  the  presiding  official  issued  an  ini- 
tial decision  finding  that  the  agency  had  proven  the 
charge  of  theft  by  a preponderence  of  the  evidence 
and  that  appellant's  removal  was  for  such  cause  as 
would  promote  the  efficiency  of  the  service.  Also,  the 
presiding  official  reversed  the  emergency  suspension 
taken  against  appellant  during  the  notice  period.  Ap- 
pellant again  petitioned  the  Board  for  review,  con- 
tending that  the  presiding  official  did  not  consider  his 
submissions;  the  Board  granted  his  petition. 

In  considering  the  petition  for  review,  the  Board 
discussed  how,  when  no  eyewitnesses  to  an  alleged 
theft  are  found,  inferences  of  guilt  often  are  drawn 
where  the  accused  is  found  in  "exclusive  possession" 
of  stolen  property.  The  Board  explained,  however, 
that  exclusive  possession  did  not  necessarily  mean 
that  the  accused  had  possession  to  the  exclusion  of  all 
other  persons  but  that  "the  accused  must  have  some 
distinctive  relationship  to  the  property  before  the  in- 
ference of  guilt  may  be  drawn."  Citing  the  evidence 
of  record,  which  indicated  that  other  employees  be- 
sides appellant  had  access  to  appellant's  desk  and 
that  appellant  was  not  at  work  the  week  preceding  the 
search,  the  Board  found  that  the  requisite  inference  of 
guilt  could  not  be  drawn.  The  Board  concluded  that 
the  agency  failed  to  prove  by  a preponderance  of  evi- 
dence that  appellant  was  the  person  who  actually  took 
the  mail. 

Accordingly,  the  Board  reversed  the  initial  deci- 
sion regarding  appellant's  removal  and  affirmed  it  re- 
garding his  emergency  suspension. 
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ROSE  Y.  JOHNSON  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  Nos.  DC075209213  and 
DC075209214) 

August  27,  1982 

1.120;  1.512;  1.110;  1.500;  1.522;  1.520;  4.310;  1.510; 
1.511;  1.513 

Appellant,  a record  clerk,  was  first  suspended  for 
30  days  and  then  removed  for  allegedly  threatening 
her  supervisor  with  physical  harm.  When  appellant 
appealed  both  actions,  the  Board's  regional  office 
considered  them  jointly  but  issued  separate  initial  de- 
cisions. Appellant  petitioned  for  review  of  both  deci- 
sions, contending  that  the  presiding  official  should 
not  have  sustained  the  emergency  suspension  be- 
cause she  was  not  afforded  "not  less  than  seven  days" 
to  respond  to  the  suspension  proposal  and  because 
she  was  not  given  specific  reasons  for  the  proposed 
suspension. 

The  Board  noted  that  according  to  the  evidence  of 
record,  appellant  received  both  the  emergency  sus- 
pension and  removal  proposals  six  days  before  the 
agency  issued  its  decision  to  suspend  her,  though,  ac- 
cording to  5 U.S.C.  §75 1 3(b)(2) , she  should  have 
been  allowed  "not  less  than  seven  days"  to  reply  to  the 
charges  against  her.  Though  the  Board  found  that 
shortening  the  reply  period  in  such  fashion  was  an  er- 
ror and  directed  the  agency  to  amend  the  record  so  as 
to  afford  appellant  the  proper  reply  period  retroac- 
tively, it  determined  that  the  agency's  error  did  not 
prejudice  appellant's  ability  to  present  her  case. 

The  Board  noted  that  although  appellant  made  an 
oral  reply  to  each  specification  in  the  removal  propos- 
al, the  record  indicates  that  she  did  not  address  the 
suspension  proposal  either  orally  or  in  writing.  The 
Board  explained  that  since  employees  have  the  re- 
sponsibility to  assert  their  right  to  respond  to  charges, 
it  may  reasonably  be  inferred  in  appellant's  case  that 
she  waived  her  right  when  she  did  not  clearly  assert 
her  wish  to  answer  the  charges  in  the  suspension  pro- 
posal. However,  the  Board  found  that  the  specifica- 
tions cited  in  the  removal  proposal  were  the  same  as 
those  cited  in  the  emergency  suspension  proposal,  ex- 
cept that  the  removal  proposal  offered  more  detail  re- 
garding appellant's  alleged  threats.  Since  appellant 
and  her  representative  orally  replied  to  each  specifi- 
cation in  the  removal  proposal,  the  Board  determined 
that  such  reply  afforded  her  sufficient  opportunity  to 
address  all  the  charges  and  that  her  argument  that  she 
had  not  been  given  the  reasons  for  the  proposed  sus- 
pension was  groundless.  Accordingly,  the  Board  af- 
firmed the  initial  decision  as  modified,  ordering  the 
agency  to  amend  its  records  so  as  to  retroactively  af- 


ford appellant  retention  in  a duty  status  for  the  full 
seven-day  notice  period  of  the  suspension  action. 


BRUCE  KONBERG  v.  FEDERAL  AVIATION  ADMIN- 
ISTRATION (Docket  No.  SF075281 10668) 

August  27,  1982 

1.110;  1.311; 1.320;  1.410;  1.1321;  3.1313;  1.650 

Appellant  was  removed  from  the  position  of  mainte- 
nance worker  for  unauthorized  absences.  The  first  in- 
stance of  unauthorized  absence  concerned  three 
weeks  of  sick  leave  which  appellant  reguested  so  that 
he  could  be  hospitalized  for  treatment  for  alcoholism. 
This  leave  was  granted,  then  converted  to  unauthor- 
ized leave  when  appellant  failed  to  present  the  re- 
guested medical  documentation  of  his  absence.  The 
second  period  of  unauthorized  leave  was  for  14  days 
when  appellant  did  not  report  to  work  because  he  al- 
legedly thought  that  he  had  been  fired. 

In  the  initial  decision,  the  presiding  official  found 
that  the  preponderance  of  the  evidence  supported  the 
charge,  but  also  found  that  appellant  had  shown  that 
the  agency  failed  to  meet  its  obligation  under  the 
Comprehensive  Alcohol  Abuse  and  Alcoholism  Pre- 
vention, Treatment  and  Rehabilitation  Act  of  1970, 
Public  Law  91-616,  42  U.S.C.  §4561.  Therefore,  the 
presiding  official  reversed  the  removal  and  the  agen- 
cy petitioned  for  review.  In  its  petition,  the  agency 
made  two  contentions,  that  the  appellant  had  not 
properly  raised  the  issue  of  the  agency's  obligation, 
under  the  law  mentioned  above,  as  an  affirmative  de- 
fense, and  that  it  had  reasonably  accommodated  ap- 
pellant's handicap. 

The  Board  found  that  the  agency's  first  contention 
was  no  basis  for  granting  the  petition  for  review,  since 
appellant  raised  the  issue  of  alcoholism  in  his  appeal, 
and  since  there  was  testimony  at  the  hearing  regard- 
ing his  problem.  However,  the  Board  found  that  the 
agency's  contention  regarding  reasonable  accommo- 
dation was  sufficient  basis  for  granting  the  petition  for 
review.  The  Board  explained  that  since  its  lead  deci- 
sion on  alcoholism,  Ruzek  v.  General  Services  Ad- 
ministration, MSPB  Docket  No.  SL075209017  (August 
20,  1981),  had  not  been  issued  at  the  time  the  presid- 
ing official  decided  appellant's  case,  the  case  should 
be  reviewed  in  light  of  Ruzek. 

The  Board  explained  that  in  Ruzek,  it  decided  that 
under  the  Rehabilitation  Act  of  1973,  alcoholism  con- 
stituted a handicap  reguiring  reasonable  accommo- 
dation. The  Board  further  explained  that  its  determi- 
nation included  as  reasonable  accommodation  the  op- 
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portunity  for  the  employee  to  take  sick  leave  for  his 
treatment  before  the  agency  would  take  disciplinary 
action  for  problems  resulting  from  the  employee's  al- 
coholism. 

After  consideration  of  the  evidence  of  record  and  of 
its  findings  in  Ruzek,  the  Board  found  that  by  condi- 
tionally granting  appellant's  request  for  sick  leave  to 
treat  his  alcoholism  and  by  granting  him  annual  leave 
to  obtain  documentation  of  his  three-week  absence, 
the  agency  reasonably  accommodated  appellant's 
handicap.  Moreover,  the  Board  noted  that  the  agen- 
cy's request  that  appellant  provide  such  documenta- 
tion was  reasonable  and  in  accordance  with  regula- 
tions. Further,  the  Board  noted  that  appellant  never 
claimed  either  that  he  could  not  obtain  the  requested 
Standard  Form  71  because  of  his  alcoholism  or  that 
his  second  period  of  absence  was  due  to  his  alcohol- 
ism. Therefore,  the  Board  found  that  appellant  had 
not  established  that  his  removal  was  based  on  phys- 
ical handicap  discrimination.  Accordingly,  the  Board 
reversed  the  initial  decision  and  sustained  appellant's 
removal. 


RAYMOND  L.  McCLASKEY  v.  DEPARTMENT  OF 
ENERGY  (Docket  No.  SE075281 10094) 

August  16,  1982 

1.110;  1.345;  14.700 

Appellant  was  removed  from  the  position  of  electri- 
cian based  on  the  charge  of  "knowingly  participating 
in  a plan  to  prevent  Government  investigators  from 
learning  the  truth  about  the  unauthorized  acquisition 
and  use  of  wire  paid  for  by  the  Bonneville  Power  Ad- 
ministration." When  appellant  appealed  his  removal, 
the  presiding  official  in  the  case  sustained  the  agen- 
cy's charge  but  reduced  the  penalty  to  a 30-day  sus- 
pension. The  agency  petitioned  for  review,  stating 
that  such  a reduction  in  penalty  was  improper. 

The  Board  discussed  the  circumstances  surround- 
ing appellant's  removal  which  involved  appellant's 
purchase  of  wire  with  his  own  money  to  replace  agen- 
cy supplies  allegedly  misappropriated  by  his  co-work- 
ers. While  the  Board  found  that  appellant's  conduct 
did  not  hamper  the  investigation  of  the  charges 
against  his  co-workers,  it  determined  that  it  should 
give  controlling  weight  to  appellant's  admission  to  the 
charges  against  him. 

The  Board  discussed  the  penalty  in  this  case,  noting 
that  the  presiding  official  based  her  decision  to  mod- 
ify the  penalty  on  several  factors,  including  appel- 
lant's competent  job  performance,  his  lack  of  personal 


gain  from  his  improper  conduct,  and  the  effect  the  re- 
moval of  a well -respected,  long-time  employee  might 
have  on  agency  morale.  On  the  other  hand,  the  Board 
noted  the  agency's  contention  that  removal  was  the 
appropriate  penalty  in  appellant's  case  since  the 
agency's  successful  functioning  depended  upon  em- 
ployees' honesty  in  carrying  out  their  duties  to  pur- 
chase tools  and  equipment. 

Citing  Douglas  v.  Veterans  Administration,  MSPB 
Docket  No.  AT075299006  at  18  (April  10,  1981),  the 
Board  explained  that  although  it  has  the  authority  to 
judge  whether  a penalty  is  reasonable,  the  Board 
must  give  due  weight  to  the  "agency's  primary  discre- 
tion in  exercising  the  managerial  function  of  main- 
taining employee  discipline  and  efficiency."  Because 
appellant's  offense  jeopardized  the  agency's  basic  re- 
quirement of  honesty,  the  Board  found  that  removal 
was  a reasonable  penalty.  Accordingly,  the  Board  re- 
versed the  initial  decision  and  sustained  appellant's 
removal. 


ALLEN  V.  PARKER  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  SF075281 10844) 

August  27,  1982 

1.110;  3.130;  3.131;  3.1321;  17.400 

When  appellant  was  removed  from  the  position  of 
electronics  mechanic  based  on  several  charges  of 
sleeping  on  duty,  he  alleged  handicap  discrimination 
because  he  suffered  from  narcolepsy. 

In  the  initial  decision,  the  presiding  official  found 
that  the  preponderance  of  the  evidence  supported  the 
charges.  The  presiding  official  determined  that  ap- 
pellant was  a handicapped  person  according  to  29 
C.F.R.  §1613. 702(a)  in  that  he  had  "a  physical  or 
mental  impairment  which  substantially  limits  one  or 
more  of  [his]  major  life  activities."  However,  he  deter- 
mined that  appellant  had  not  established  a prima  facie 
case  of  handicap  discrimination  since  he  did  not  ar- 
ticulate a reasonable  accommodation  for  the  agency 
to  make  in  his  case.  Accordingly,  the  presiding  offi- 
cial sustained  the  removal  and  appellant  filed  a peti- 
tion for  review. 

The  Board,  citing  Stalkfleet  v.  U.S.  Postal  Service, 
MSPB  Docket  No.  SL075209055  (June  10,  1981),  ex- 
plained that  to  establish  a prima  facie  case  of  handi- 
cap discrimination,  an  employee  must  show  that  he  is 
a "qualified  handicapped  person"  as  described  at  29 
C.F.R.  §1613. 702(f)  and  that  his  handicap  has  not 
been  accommodated  by  the  agency.  The  Board  fur- 
ther explained  that  29  C.F.R.  §1613. 702(f)  defines  a 
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"qualified  handicapped  person”  as  one  who  "with  or 
without  reasonable  accommodation  can  perform  the 
essential  functions  of  the  position  in  question  without 
endanqering  the  health  and  safety  of  [himself]  or 
others."  The  Board  noted  that  an  individual  may  show 
that  he  is  a qualified  handicapped  person  for  pur- 
poses of  employment  if  he  shows  that  he  is  a "handi- 
capped person"  as  defined  at  C.F.R.  §1613. 702(a), 
and  if  he  articulates  a reasonable  accommodation  un- 
der which  he  can  perform  his  duties. 

The  Board  noted  that  though  appellant  informed  the 
agency  of  his  problem,  he  never  advised  his  supervi- 
sors as  to  how  they  could  help  him  with  it.  Moreover, 
the  Board  noted  that  the  agency  tried  to  accommodate 
appellant's  problem  by  discussing  it  with  him  and  by 
reassigning  him  to  a more  active  job.  Therefore,  the 
Board  agreed  with  the  presiding  official's  finding  re- 
garding appellant's  allegation  of  handicap  discrimi- 
nation and  denied  the  petition  for  review. 


PHILLIP  T.  RIGGIN  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES  (Docket  No. 
PH07528010273) 

August  12,  1982 

1.3432;  1.3711;  1.410;  4.125 

Appellant  was  removed  for  falsification  of  a Stand- 
ard Form  (SF)  171,  "Personal  Qualifications  State- 
ment," and  a Standard  Form  (SF)  61B,  "Declaration 
of  Appointee,"  and  for  his  arrest  and  conviction  for 
assault  and  disorderly  conduct.  Appellant  appealed 
his  removal,  maintaining  that  his  indication  on  the 
forms  that  he  had  not  been  convicted  of  any  crimes 
was  correct.  Though  appellant  had  been  convicted  of 
charges  in  1976  and  1978,  the  record  in  this  case  indi- 
cated that  he  did  not  perceive  such  actions  as  convic- 
tions since  he  had  never  been  imprisoned  for  them. 

The  presiding  official  reversed  the  agency's  deci- 
sion, finding  that  the  agency  had  failed  to  prove  that 
appellant's  falsification  of  the  forms  had  been  inten- 
tional and  that  it  had  established  no  nexus  between 
appellant's  conduct  and  the  efficiency  of  the  service. 
Subsequently,  the  agency  filed  a petition  for  review. 

The  Board  noted  that  the  allegation  of  falsifying 
forms  implied  that  such  falsification  was  performed  in- 
tentionally with  purpose  to  defraud.  However,  in  dis- 
cussing U.S.  v.  Egenberg  and  U.S.  v.  Hanlon,  the 
Board  also  noted  that  intent  to  make  a false  statement 
may  be  inferred  when  the  accused  recklessly  disre- 
garded whether  a statement  was  true  or  consciously 
avoided  learning  the  truth.  The  Board  found  appel- 


lant's failure  to  acknowledge  his  1976  conviction 
credible,  since  appellant  completed  his  SF  —171  ap- 
proximately one  month  before  his  conviction  for  as- 
sault and  disorderly  conduct.  However,  the  Board 
found  that  appellant  did  intend  to  falsify  the  informa- 
tion on  the  SF-61B.  The  Board  noted  that  before  com- 
pleting the  SF-61B,  appellant  had  been  notified  that 
the  agency  considered  his  response  to  the  conviction 
question  on  the  SF— 171  unacceptable.  Moreover,  the 
Board  noted  that  the  appellant  had  ample  opportunity 
to  ascertain  the  correct  status  of  the  criminal  charges 
against  him  in  order  to  complete  the  forms  properly. 

Regarding  established  nexus,  the  Board  found  no 
evidence  that  the  performance  of  either  appellant  or 
his  fellow  employees  was  affected  by  appellant's  con- 
duct. Though  the  Board  found  that  the  efficiency  of 
the  service  was  not  adversely  affected,  it  determined 
that  removal  was  an  appropriate  penalty  for  falsifica- 
tion of  the  SF-61B.  Accordingly,  the  Board  reversed 
the  initial  decision  and  sustained  the  agency's  action. 


JOSEPH  ROOFFENER  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  DA075280 10276) 

August  6,  1982 

1.110;  1.311;  14.700 

For  unauthorized  absence  and  failure  to  request 
leave  according  to  established  procedures,  appellant 
was  removed  from  the  position  of  aircraft  engine  re- 
pairer. 

In  the  initial  decision,  the  presiding  official  sus- 
tained the  agency's  charges,  finding  that  the  agency 
had  supported  such  charges  by  a preponderance  of 
the  evidence.  Though  the  presiding  official  sustained 
the  charges,  he  noted  that  even  though  appellant  did 
fail  to  notify  the  agency  of  his  absence,  his  car  prob- 
lem would  have  been  a legitimate  excuse  for  ap- 
proved leave.  The  presiding  official  further  noted  that 
appellant's  record  revealed  two  previous  disciplinary 
actions,  in  addition  to  the  current  charges,  in  his  12 
years  of  service — a written  reprimand  for  returning 
from  lunch  late  and  a five-day  suspension  for  three 
hours  of  absence  without  leave. 

Taking  into  account  appellant's  satisfactory  work 
record  and  the  small  total  number  of  hours,  in  his  en- 
tire period  of  employment,  he  was  absent  without 
leave,  the  presiding  official  concluded  that  removal 
was  too  harsh  a penalty  and  reversed  the  agency's  ac- 
tion. The  agency  filed  a petition  for  review,  arguing 
that  appellant  had  demonstrated  an  unwillingness  to 
conform  to  rules  of  conduct  and  that  appellant  had 
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been  warned,  after  his  first  two  offenses,  that  further 
offenses  could  lead  to  his  removal.  Further,  the  agen- 
cy argued  that  determining  the  appropriate  penalty 
was  a discretionary  agency  power,  outside  the  presid- 
ing official's  scope  of  review. 

The  Board,  applying  Douglas  v.  Veterans  Adminis- 
tration, MSPB  Docket  No.  AT075299006  (April  10, 
1981),  to  the  case,  explained  that  a purpose  of  the 
Board's  review  was  to  oversee  the  reasonableness  of 
the  penalty.  The  Board  noted  that,  in  some  cases,  the 
charges  against  the  employee  may  be  supported  by 
evidence,  but  the  penalty  given  for  the  charges  may 
seem  arbitrary  and  capricious,  with  no  apparent  con- 
nection between  the  offense  and  the  interest  served  by 
the  penalty.  The  Board  outlined  factors  in  determin- 
ing an  appropriate  penalty,  which  included  weighing 
the  seriousness  of  the  offense;  determining  whether 
the  offense  was  intentional  or  inadvertent,  malicious 
or  for  gain,  or  freguently  repeated;  referring  to  the 
employee's  past  work  record  and  past  disciplinary 
record;  considering  mitigating  circumstances;  and 
determining  the  potential  for  rehabilitation. 

The  Board,  holding  that  the  responsibility  to  follow 
agency  rules  was  appellant's,  determined  that  appel- 
lant showed  intent  to  comply  with  rules  for  reguesting 
leave,  though  the  efforts  he  initiated  to  report  his  ab- 
sence were  unsuccessful.  The  Board  found  that  the 
evidence  did  not  indicate  that  appellant's  record  of 
absence  had  an  adverse  effect  on  agency  operations 
or  on  appellant's  fellow  employees.  The  Board  also 
found  that  although  the  record  indicated  that  the 
agency  attempted  to  rehabilitate  appellant,  the  cur- 
rent charges  against  him  were  not  deliberate  viola- 
tions of  rules  for  which  rehabilitation  was  necessary, 
but  results  of  an  unfortunate  circumstance. 

The  Board  concluded  that  although  the  charges 
against  appellant,  in  conjunction  with  his  similar  past 
offenses,  indicated  the  need  for  greater  discipline,  his 
actions  did  not  warrant  removal.  Accordingly,  the 
Board  determined  that  a 60-day  suspension  was  a rea- 
sonable maximum  penalty  and  affirmed  the  initial  de- 
cision as  modified. 


GEORGE  SUMLARS  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  AT075209186) 

August  23,  1982 

1.120;  1.110;  9.130;  1.390;  1.511;  1.512;  1.410;  1.510 

Charged  with  negligence  in  the  performance  of  his 
duties,  appellant  was  suspended  during  the  notice  pe- 
riod and  removed  from  the  position  of  transportation 


analyst.  According  to  the  record,  the  agency's  action 
was  based  on  appellant's  improper  preparation  of 
Form  5429,  "Certification  of  Exceptional  Contract 
Service  Performed."  Appellant's  misuse  of  the  form 
resulted  in  crediting  one  highway  contractor  with  12 
more  mail  deliveries  than  he  had  actually  performed 
and  thus  overpaying  that  contractor  $5,738.69. 

When  appellant  appealed  to  the  Board's  regional 
office,  the  presiding  official  sustained  the  charge,  and 
appellant  subseguently  filed  a petition  for  review.  The 
Board  determined  that  the  suspension  imposed  during 
the  notice  period  was  invalid.  The  Board  found  the 
agency's  decision  that  retention  of  appellant  in  an  ac- 
tive duty  status  during  the  notice  period  would  not  be 
in  the  "best  interest  of  the  public  good  morale,  or,  ef- 
ficient service"  to  be  unlawful,  since  in  Cuellar  v. 
U.S.  Postal  Service,  MSPB  Docket  No.  SF075299045 
(November  13,  1981),  it  found  that  the  crime  provision 
of  5 U.S.C.  §75 1 3(b)(  1 ) defines  the  only  instance  in 
which  an  emergency  suspension  during  the  notice  pe- 
riod could  be  imposed. 

In  considering  the  events  that  led  to  the  charges 
against  appellant,  the  Board  noted  that  had  appellant 
used  a particular  supplementary  form,  which  was  for 
use  at  his  discretion,  his  errors  in  over-crediting  the 
contractor  would  have  been  found.  Since  the  record 
indicated  that  appellant  was  the  sole  individual  re- 
sponsible for  certifying  the  authorization  of  payments 
to  the  contractor  in  guestion,  the  Board  found  that  the 
agency  supported  the  charges  against  appellant  by  a 
preponderance  of  the  evidence. 

In  discussing  whether  the  charge  against  appellant 
was  sufficiently  serious  to  warrant  his  removal,  the 
Board  cited  Douglas  v.  Veterans  Administration, 
MSPB  Docket  No.  AT075299006  (April  10,  1981)  and 
noted  that  in  determining  the  reasonableness  of  the 
penalty,  factors  such  as  the  seriousness  of  the  offense 
and  appellant's  past  disciplinary  and  work  records 
should  be  considered.  The  Board  noted  that  the 
agency  presented  no  evidence  of  previously  taking 
disciplinary  actions  against  appellant,  and  that  until 
the  incident  in  guestion,  the  agency  apparently  con- 
sidered appellant's  work  to  be  satisfactory.  However, 
the  Board  also  found  that  appellant  could  easily  have 
avoided  the  overpayment  errors  but  instead  cost  the 
agency  in  excess  of  $5,000.  Noting  that  appellant's 
position  called  for  him  to  exercise  significant  inde- 
pendent discretion  and  that  appellant's  actions  had  a 
direct  effect  on  the  fiscal  concerns  of  the  agency,  the 
Board  determined  that  the  penalty  imposed  in  appel- 
lant's case  was  reasonable.  Accordingly,  the  Board 
reversed  the  initial  decision  in  part  by  ordering  the 
agency  to  cancel  the  emergency  suspension,  and  af- 
firmed it  in  part. 
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CHARLES  D.  WATSON  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  SF075280 10425) 

August  12,  1982 

1.110;  1.310;  1.313 

Appellant  was  removed  from  the  position  of  distri- 
bution clerk  for  three  day's  absence  without  leave 
(AWOL)  and  for  tardiness  on  14  occasions. 

In  the  initial  decision,  the  presiding  official  held, 
regarding  the  first  charge,  that  the  agency's  refusal  to 
grant  appellant  sick  leave,  because  appellant  failed  to 
submit  medical  documentation  to  support  his  ab- 
sence, was  improper.  Nonetheless,  the  presiding  offi- 
cial found  that  the  agency  had  sustained  its  charge  of 
repeated  tardiness  and  agreed  that  appellant's  nu- 
merous attendance  infractions  justified  his  removal. 
Appellant  petitioned  for  review  of  the  initial  decision. 

The  Board  granted  the  petition  for  review,  agreeing 
with  the  presiding  official'^  finding  that  the  agency 
failed  to  sustain  the  AWOL  charge.  However,  the 
Board,  applying  Webb  v.  U.S.  Postal  Service,  MSPB 
Docket  No.  SE7528010037  (March  18,  1982),  found 
that  since  the  agency — by  way  of  PS  Form  3971,  "Re- 
guest  for,  or  Notification  of,  Absence" — approved 
leave  for  appellant's  incidents  of  tardiness,  such  ac- 
tion precluded  the  agency's  taking  an  adverse  action 
against  appellant  for  tardiness. 

The  Board  pointed  out  that  had  the  agency  wished 
to  discipline  appellant  for  his  tardiness,  it  should  not 
have  approved  his  requests  for  annual  leave  when  he 
arrived  at  work  late,  but  instead  should  have  placed 
him  in  AWOL  status.  Therefore,  the  Board  found  the 
agency's  contention  that  it  never  excused  appellant's 
tardiness  inconsistent  with  the  fact  that  it  approved 
leave  for  these  occasions,  and  concluded  that  the  pre- 
siding official  erred  in  finding  that  the  agency  could 
properly  charge  appellant  with  tardiness  when  it  had 
permitted  him  to  use  annual  leave.  Accordingly,  the 
Board  reversed  the  initial  decision  and  ordered  the 
agency  to  cancel  appellant's  removal. 


REDUCTIONS  IN  FORCE 

WILLIAM  I.  CRISP  v.  GOVERNMENT  OF  THE  DIS- 
TRICT OF  COLUMBIA  (Docket  No.  DC035181 10127) 
August  30,  1982 

4.320;  12.000000;  12.130;  12.400;  12.420 

When  appellant  was  separated  from  his  position  by 
reduction  in  force  (RIF)  action,  he  appealed  to  the 


Board's  regional  office,  contending  that  he  was  erro- 
neously reached  by  the  RIF  while  off  the  agency's 
rolls.  In  the  initial  decision,  the  presiding  official 
found  that  appellant  had  been  restored  to  the 
agency's  rolls  and  that  the  RIF  was  conducted  law- 
fully. When  the  presiding  official  sustained  the 
agency  action,  appellant  petitioned  for  review. 

In  discussing  the  case,  the  Board  noted  that  appel- 
lant was  removed  from  the  agency's  rolls  when  the 
agency  erroneously  granted  him  optional  retirement 
and  then  returned  to  the  rolls  when  the  Office  of  Per- 
sonnel Management  (OPM)  determined  that  he  failed 
to  satisfy  the  minimum  five  years  of  civilian  service  re- 
quired for  optional  retirement.  Though  the  appellant 
alleged  that  he  was  never  notified  of  his  return  to  the 
agency's  rolls  and  was  therefore  not  subject  to  the  RIF 
action,  the  Board  found  that  appellant's  retirement 
was  erroneous,  that  he  was  never  separated  from  the 
service  and  that  he  therefore  remained  an  employee 
of  the  agency,  subject  to  the  RIF  action.  Though  after 
learning  of  OPM's  determination  the  agency  ne- 
glected to  inform  appellant  of  his  continued  active 
duty  status,  the  Board  found  that  the  agency's  failure 
to  do  so  did  not  affect  appellant's  employment  status. 
The  Board  noted  that  appellant  was  entitled  to  back 
pay  for  the  period  of  the  invalid  retirement. 

Noting  appellant's  contention  that  after  the  record 
was  closed,  the  presiding  official  accepted  an  agency 
personnel  form  as  evidence  of  notice  of  appellant's 
restoration,  the  Board  found  that  since  the  form 
merely  amended  a "Cancellation  Retirement  Action" 
and  indicated  appellant's  entitlement  to  back  pay  for 
the  period  of  his  erroneous  retirement,  it  was  not  ma- 
terial to  appellant's  case  and  did  not  affect  the  out- 
come of  the  case.  Accordingly,  the  Board  denied  ap- 
pellant's petition  for  review. 

LOUIS  G.  PORTER  v.  DEPARTMENT  OF  COM- 
MERCE (Docket  No.  DC035181 10436) 

August  30,  1982 

10.130;  12.110;  12.111;  12.230;  12.421 

When  appellant's  GS-13  engineering  research  psy- 
chologist position  was  abolished  by  reduction  in  force 
(RIF),  he  was  offered  a GS-9  research  psychologist 
position.  Consequently,  he  appealed  to  the  Board's 
regional  office,  alleging  that  he  was  entitled  to  dis- 
place other  employees  who  were  also  GS-13  engi- 
neering research  psychologists  but  who  were  in  lower 
subgroups. 

In  the  initial  decision,  the  presiding  official  re- 
versed the  agency's  action,  finding  that  the  agency 


had  failed  to  make  appellant  the  best  offer  of  assign- 
ment. The  presiding  official  determined  that  appel- 
lant had  the  necessary  education  and  experience  to 
step  into  the  jobs  of  several  other  employees  without 
undue  interruption  to  the  activity.  Further,  he  noted 
that  finding  that  appellant  had  the  skills  and  adapta- 
bility to  perform  the  other  jobs  sufficiently  "does  not 
mean  that  appellant  must  perform  the  optimum  gual- 
ity  and  guantity  of  work  for  the  position,  even  within 
the  90  days  alluded  to  in  the  Federal  Personnel  Man- 
ual (Ch.  351-7).''  Therefore,  the  presiding  official  re- 
versed the  agency's  RIF  action  as  it  affected  appel- 
lant, and  the  agency  subseguently  petitioned  for  re- 
view. 

In  considering  the  agency's  petition,  the  Board  ex- 
plained that  when  an  employee  challenges  an 
agency's  RIF  action  and  raises  the  issue  of  displace- 
ment rights,  the  agency  has  the  burden  of  proving 
that  it  properly  followed  RIF  regulations  in  that  em- 
ployee's case.  In  defense  of  its  RIF  action,  the  agency 
in  this  case  discussed  the  "undue  interruption"  issue, 
arguing  that  the  90-day  period  in  which  an  employee 
must  obtain  optimum  guality  and  guantity  does  not 
apply  to  the  assignment  or  displacement  rights  of  the 
employee,  but  to  the  employee's  release  from  com- 
petitive level. 

Concerning  the  issue  of  "undue  interruption,"  the 
Board  guoted  the  Federal  Personnel  Manual  which 
explains  that  although  RIF  actions  often  result  in  sig- 
nificant interruption  of  a work  program,  undue  inter- 
ruption does  not  simply  mean  mere  inconvenience, 
but  interruption  to  an  extent  that  hinders  the  comple- 
tion of  timely  and  guality  work.  The  Federal  Person- 
nel Manual  further  explains  that  undue  interruption  is 
directly  related  to  the  nature  of  the  work  program  and 
that  what  would  constitute  undue  interruption  would 
vary  for  different  programs,  depending  upon  the  pri- 
orities and  pressures  of  each. 

The  Board  noted  that  the  agency's  exhibits  and 
testimony  indicated  that  the  agency  did  view  the  90- 
day  period  as  applying  to  both  the  establishment  of 
the  competitive  levels  and  to  the  assignment  rights. 
Therefore,  the  Board  agreed  with  the  presiding  offi- 
cial's findings  that  the  90-day  period  concerning  un- 
due interruption  was  applicable  to  both  rounds  of 
competition  and  that  appellant  could  perform  the 
work  of  the  other  positions  in  guestion  without  undue 
interruption.  Accordingly,  the  Board  denied  the  peti- 
tion for  review  and  ordered  the  agency  to  comply  with 
the  initial  decision. 


RETIREMENT 

JERUSHA  Y.  JACOBS  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  and  FAYE  JACOBS.  INTERVENOR 

(Docket  No.  DA083181 10546) 

August  1 1 , 1982 

15.200;  15.240; 2.100;  2.120;  4.125 

In  this  case,  both  appellant  and  the  intervenor 
claim  to  be  the  surviving  spouse  of  a deceased  federal 
employee,  and,  as  such,  claim  entitlement  to  civil  ser- 
vice survivor  annuity  benefits.  In  May  1978,  the  inter- 
venor was  granted  survivor  annuity  benefits  by  the 
Office  of  Personnel  Management  (OPM)  and  received 
them  until  April  1979  when  appellant  filed  an  applica- 
tion for  benefits  as  the  legal  surviving  spouse.  OPM 
then  terminated  the  intervenor's  survivor  annuity 
benefits  pending  the  outcome  of  this  appeal. 

OPM  had  determined  that  because  of  the  doctrines 
of  laches  and  eguitable  estoppel,  appellant  could  not 
assert  a claim  as  legal  surviving  spouse.  OPM  found 
that  appellant's  move  to  take  legal  action  to  challenge 
the  validity  of  her  husband's  later  marriage  after 
learning  of  that  marriage  was  unreasonably  delayed. 
OPM  barred  appellant  from  presenting  evidence  to 
contest  the  validity  of  the  latest  marriage  because  she 
had  misled  her  husband  to  believe  that  they  were  di- 
vorced when  they  were  actually  only  legally  sepa- 
rated. Further,  OPM  found  that  because  appellant 
failed  to  act  during  her  deceased  husband's  lifetime, 
she  denied  him  and  the  intervenor  the  opportunity  to 
correct  any  defect  in  their  marriage. 

In  the  initial  decision,  the  presiding  official  dis- 
agreed with  OPM's  finding  concerning  the  doctrine  of 
laches.  The  presiding  official  determined  that  appel- 
lant and  her  husband  had  egual  access  to  knowledge 
concerning  their  marital  status  and  that  the  intervenor 
presented  insufficient  evidence  to  show  that  the  de- 
ceased believed  himself  to  be  divorced  or  that  appel- 
lant instilled  this  incorrect  belief  in  him.  Therefore, 
the  presiding  official  reversed  the  reconsideration  de- 
cision of  OPM  and,  subseguently,  the  intervenor  filed 
a petition  for  review. 

The  Board,  discussing  how  state  laws  affect  survivor 
annuity  benefits,  explained  that  when  competing 
claims  are  filed  for  these  benefits,  the  law  of  the  state 
with  the  most  significant  interest  in  determining  the 
marital  status  is  used  to  determine  who  is  the  legal 
surviving  spouse.  The  Board  noted  that  in  this  case, 
California,  where  the  deceased  married  the  inter- 
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venor,  recognizes  the  validity  of  the  latest  marriage 
unless  that  validity  is  affected  by  a conclusive  demon- 
stration that  no  divorce  was  obtained  in  the  first  mar- 
riage. However,  the  Board  further  noted — as  had 
OPM  in  its  decision — that  if  a person  claiming  entitle- 
ment based  on  an  earlier  marriage  delays  unreason- 
ably in  taking  action  to  protect  her  position  as  spouse, 
she  may  be  barred  from  making  a cairn. 

The  Board  found  that  according  to  the  evidence  of 
record,  appellant  and  her  husband  lived  apart  for  al- 
most 30  years,  that  a judgment  of  separation  was 
granted  to  appellant  by  default,  and  that  when  the  de- 
ceased believed  he  was  divorced,  he  married  the  in- 
tervenor  and  designated  her  his  spouse  and  benefi- 


ciary for  life  insurance  benefits,  unpaid  compensa- 
tion, and  survivor  annuity  benefits.  Further,  the 
Board  noted  that  though  appellant  knew  that  the  de- 
ceased presented  the  intervenor  as  his  wife  and  that 
he  had  children  in  California,  she  never  took  action 
on  these  points. 

The  Board  concluded  that  appellant's  unreasonable 
delay  in  challenging  the  validity  of  her  husband's 
later  marriage  barred  her  from  claiming  entitlement 
to  a civil  service  retirement  annuity  as  legal  surviving 
spouse.  Accordingly,  the  Board  reversed  the  initial 
decision  and  sustained  OPM's  reconsideration  deci- 
sion, ordering  OPM  to  grant  the  intervenor 's  appli- 
cation for  civil  service  retirement  survivor  annuity. 
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OTHER  AUGUST  ISSUANCES 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DENIED: 

ACOSTA,  Benjamin  and  TORRES,  Raymond  R.  v. 
Department  of  the  Navy  (Docket  Nos. 
SF075280 10477  and  SF075281 10020) 

AJMANI,  Monica  v.  Department  of  the  Interior  (Dock- 
et No.  DC315H8210470) 

ALLEN,  Daniel  v.  Office  of  Personnel  Management 
(Docket  No.  DC831L8010213ADD) 

AYALA,  Mary  J.  v.  Department  of  Justice  (Docket  No. 
DA075281 10336) 

BANDA,  Anita  O.  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L8010272ADD) 

BARBER,  Barry  W.  v.  Department  of  Transportation 
(Docket  No.  AT075282F031 1) 

BAROCAS,  Abraham  v.  Defense  Logistics  Agency 
(Docket  No.  CH300A81 10383) 

BEAUDETTE,  Steven  v.  Department  of  the  Navy 
(Docket  No.  BN07528010017) 

BELL,  John  S.  v.  Department  of  Health  and  Human 
Services  (Docket  No.  PH075281 10536) 

BIGELOW,  Arthur  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC831L8090010ADD) 

BODE,  Daniel  P.  v.  Veterans  Administration  (Docket 
No.  AT315H81 10555) 

BRENNER,  Berthold  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  DC03518210454) 
BROWN,  Derrick  v.  Department  of  the  Navy  (Docket 
No.  PH075281 1 1128) 

BROWN,  Robert  P.  v.  U.S.  Postal  Service  (Docket  No. 
NY075281 10362) 

BURKHOLDER,  Daphne  L.  v.  Veterans  Administra- 
tion (Docket  No.  AT075281 10759) 

BUTTS,  Wayne  K.  v.  U.S.  Postal  Service  (Docket  No. 
DA075281 10355) 

CARLSON,  Joseph  v.  U.S.  Postal  Service  (Docket  No. 
SE07528210100) 

CARMICHAEL,  Gloria  v.  Department  of  Health  and 
Human  Services  (Docket  No.  PH315H81 10318) 
CIALEK,  Francis  E.  v.  Department  of  the  Treasury 
(Docket  No.  BN315H1 10178) 

CLICK,  Dale  v.  Department  of  Health  and  Human 
Services  (Docket  No.  PH035181 10396) 

COATES,  Joceline  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  PH531D80 10360) 
COOPER,  Willie  G.  v.  U.S.  Postal  Service  (Docket 
No.  DA075282 10234) 

CROFT,  Iris  v.  Department  of  Health  and  Human  Ser- 
vices (Docket  No.  DC035 182 10378) 

CROUSE,  Edward  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA831 L82 10254) 

CURTIS,  Costa  G.  v.  Department  of  the  Navy  (Docket 
No.  PH315H8210026) 


DAVIS,  Donald  J.  v.  Department  of  the  Air  Force 
(Docket  No.  DE035 182 10074) 

DELANEY,  Walter  v.  Veterans  Administration  (Dock- 
et No.  PH315H81 10551) 

DELOATCH,  Willie  T.  v.  Department  of  Agriculture 
(Docket  No.  DC344382 10521) 

DORNER,  Blenda  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT083181 10499) 

DOZIER,  Donald  v.  Department  of  Transportation 
(Docket  No.  DA075281F1783) 

ELWERT,  Charles  v.  Department  of  Education  (Dock- 
et No.  CH03518210009) 

EVANS,  Frederick  Jr.  v.  Department  of  the  Navy 
(Docket  No.  BN07528210051) 

FALK,  David  E.  v.  Department  of  the  Navy  (Docket 
No.  SF315H8210329) 

FALZON,  Charles  L.  v.  Department  of  the  Navy 
(Docket  No.  PH075281 10613) 

FERGUSON,  Joseph  V.  v.  U.S.  Postal  Service  (Dock- 
et No.  DA07528 110370) 

FLESCHUTE,  Arthur  L.  v.  Department  of  Justice 
(Docket  No.  DA075281 10050) 

FUQUAY,  Leon  N.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA083 109004) 

GALLAGHER,  Helen  E.  v.  Defense  Logistics  Agency 
(Docket  No.  PH315H8210237) 

GONZALES,  Aurora  L.  v.  Federal  Aviation  Adminis- 
tration (Docket  No.  DA035 180 10302) 
GONZALEZ-RIOS,  Melchor  v.  U.S.  Postal  Service 
(Docket  No.  NY075281 10010) 

GOODSTEIN,  Joel  B.  v.  Consumer  Product  Safety 
Commission  (Docket  No.  NY03518210097) 

GRAY,  Fulton  v.  Office  of  Personnel  Management 
(Docket  No.  AT083181 10687) 

GREEN,  Ethel  v.  Department  of  Agriculture  (Docket 
No.  AT035 182 10221) 

GREEN,  Robert  III  v.  U.S.  Postal  Service  (Docket  No. 
PH075281 10320) 

GREEN,  Sidney  L.  v.  Department  of  Labor  (Docket 
No.  PH075281 10454) 

GRIFFIN,  James  M.  et  al.  v.  U.S.  Postal  Service 
(Docket  No.  AT075281 10416) 

GRONBECK,  Romer  v.  Department  of  the  Interior 
(Docket  No.  SL075281 10139) 

GUILLEN,  Frank  A.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10189) 

HAGER,  Estella  v.  Department  of  the  Army  (Docket 
No.  PH07528 110304) 

HANCE,  Carl  E.  v.  Department  of  Transportation 
(Docket  No.  DA075281F0881) 

HENNING,  Richard  K.  v.  Government  of  the  District 
of  Columbia  (Docket  No.  DC0351 181 10021) 


11 


HENRY,  Isaac  v.  U.S.  Postal  Service  (Docket  No. 
NY075281 10361) 

HISE,  William  C.  v.  Office  of  Personnel  Management 
(Docket  No.  DC344382 10581) 

HLISTER,  Robert  B.  v.  Department  of  the  Navy  (Dock- 
et No.  BN075281 10132) 

HOLMES,  Gregg  E.  v.  Department  of  Transportation 
(Docket  No.  DA075282F0024) 

HOYT,  Thomas  v.  Department  of  the  Navy  (Docket 
No.  BN315H81 10103) 

HRCHEK,  Dolly  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L80 10200) 

HUGHES,  William  C.  v.  Department  of  Labor  (Dock- 
et No.  SL075281 10115) 

HUSSEIN,  Saddigah  M.  v.  U.S.  Postal  Service  (Dock- 
et No.  CH07528210141) 

JOHNSON,  Hertha  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10441) 

KLETCHKA,  Mary  E.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  SL315H81 10205) 
KOZAR,  Robert  J.  v.  Department  of  Labor  (Docket  No. 
CH07528210093) 

LEE,  Herbert  C.  v.  U.S.  Postal  Service  (Docket  No. 
SF03538210054) 

LONG,  Daniel  E.  v.  Veterans  Administration  (Docket 
No.  PH075281 10561) 

LUCKEY,  Roy  v.  Department  of  Energy  (Docket  No. 
CH035181 10509) 

LYLES,  Benny  L.  v.  U.S.  Postal  Service  (Docket  No. 
DA075282 10370) 

McKENNA,  John  J.  v.  Department  of  the  Navy  (Docket 
No.  PH075281 10477) 

McLEOD,  David  R.  v.  Department  of  the  Army  (Dock- 
et No.  SF07528 110986) 

MARQUARDT,  Francis  v.  Veterans  Administration 
(Docket  No.  SF035181 10775) 

MENDOZA,  Teodora  O.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF083181 10748) 

MILLER,  Carl  H.  v.  Department  of  Transportation 
(Docket  No.  NY035181 10357) 

MILLER,  Layron  D.  v.  Department  of  the  Navy  (Dock- 
et No.  PH075281 10062) 

MINHAS,  Khalid  v.  Department  of  Transportation 
(Docket  No.  DC315H8010250) 

O'BRIEN,  Kathryn  v.  Consumer  Product  Safety 
Commission  (Docket  No.  DC34438210020) 

O'DELL,  Gerald  v.  Department  of  the  Navy  (Docket 
No.  DC315H8210014) 

O'DONNELL,  Be  K.  v.  Department  of  the  Army 
(Docket  No.  DC035181 10670) 

O'NEILL,  Geoffrey  v.  Department  of  the  Army  (Dock- 
et No.  SE315H8210022) 

PAQUETTE,  Elsie  B.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  BN831L82 10083) 

PARAISO,  Nelia  B.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083181 1 1234) 


PASCARELLA,  Edward  A.  v.  Consumer  Product 
Safety  Commission  (Docket  No.  DC075281 10166) 
PETRILAK,  Albert  D.  v.  Department  of  Commerce 
(Docket  No.  DC34438210471) 

PIERCE,  Jerry  Neil  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  SE315H82 10008) 

PIERCE,  Timothy  J.  v.  Department  of  the  Army  (Dock- 
et No.  CH315H8210138) 

POORSINA,  Hossein  v.  Department  of  Health  and 
Human  Services  (Docket  No.  DE315H8210029) 
RAFATJAH,  Richard  v.  Department  of  the  Army 
(Docket  No.  SE075281 10238) 

RAMON,  Joe  B.  v.  Egual  Employment  Opportunity 
Commission  (Docket  No.  DA344382 10353) 
REBACK,  Donald  v.  Federal  Aviation  Administration 
(Docket  No.  DE075281F0870) 

RICHARDSON,  Virginia  v.  Department  of  Health  and 
Human  Services  (Docket  No.  AT075281 10323) 
RICHARDSON,  Wade  T.  v.  Environmental  Protection 
Agency  (Docket  No.  DC03518090085ADD) 
RIETHMAIER,  Edmund  A.  v.  Department  of  the  Air 
Force  (Docket  No.  DA07527990021  ADD) 

ROCHE,  Ronald  J.  v.  U.S.  Postal  Service  (Docket  No. 
BN075281 10217) 

SCHROEDER,  Steven  B.  v.  Department  of  the  Air 
Force  (Docket  No.  CH315H81 10547)  , 

SETTLEMIRE,  Earl  S.  v.  Department  of  the  Army 
(Docket  No.  DC03518010036) 

SHARK,  Beulah  A.  v.  U.S.  Postal  Service  (Docket  No. 
SF07528210459) 

SHELTON,  Billy  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L8010249ADD) 

SHIPOSKI,  John  v.  Egual  Employment  Opportunity 
Commission  (Docket  No.  SF035181 1 1023) 

SLOAN,  Albert  B.  v.  Department  of  Transportation 
(Docket  No.  AT075282F0529) 

SMITH,  James  A.  v.  Veterans  Administration  (Docket 
No.  SE315H8210034) 

SMITH,  Marianne  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10241ADD) 

SPELMAN,  Julia  v.  Veterans  Administration  (Docket 
No.  SF035181 10786) 

STODGHILL,  Jimmie  K.  v.  Department  of  the  Air 
Force  (Docket  No.  DA075282 10279) 

STOKES,  Robert  E.  v.  U.S.  Postal  Service  (Docket 
No.  DC07528 110857) 

SWAN,  John  L.  v.  Federal  Aviation  Administration 
(Docket  No.  AT075282F0104) 

SWENSEN,  Carl  J.  v.  U.S.  Postal  Service  (Docket  No. 
SF075280 10011) 

SWINDLEHURST,  Dale  v.  Department  of  Labor 
(Docket  No.  DE035182101 19) 

TEUTON,  Frank  L.  Jr.  v.  Department  of  Transporta- 
tion (Docket  Nos.  DC03518210010  and 
DC344382 10389) 
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THOMAS,  David  M.  v.  National  Aeronautics  and 
Space  Administration  (Docket  No. 
CH03518210085) 

TOMLIN,  William  v.  Department  of  the  Air  Force 
(Docket  No.  CH075281 10362) 

TYNDALL,  Roger  C.  v.  Federal  Aviation 
Administration  (Docket  No.  AT075282F0255) 

VDA  DE  ISIDRO,  Lorenza  v.  Office  of  Personnel 
Management  (Docket  No.  SF083181 11914) 
VILLAREJO,  Oscar  M.  v.  Department  of  the  Navy 
(Docket  No.  DC075281 10820) 

WARDRIP,  Frank  E.  v.  Department  of  the  Army 
(Docket  No.  DA075282 10209) 

WELLISCH,  Marshall  v.  Department  of  the  Army 
(Docket  No.  DC344381 10778) 

WILLIAMS,  Rose  W.  v.  Department  of  the  Navy 
(Docket  No.  PH075281 10494) 

IN  THE  FOLLOWING  CASE,  THE  INITIAL 
DECISION  SUSTAINING  THE  AGENCY'S  ACTION 
WAS  REVERSED: 

WEINGARTEN,  Eric  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC035181 10156) 

IN  THE  FOLLOWING  CASE,  THE  INITIAL 
DECISION  WAS  REVERSED  AND  THE  AGENCY 
ACTION  WAS  SUSTAINED: 

SPEAKER,  Robert  R.  v.  Department  of  Education 
(Docket  No.  SE035181 10178) 

IN  THE  FOLLOWING  CASE.  THE  PETITION  FOR 
REVIEW  WAS  DENIED  AS  TO  REMOVAL  AND 
THE  INITIAL  DECISION  REVERSED  AS  TO 
SUSPENSION: 

ELLARD,  Trant  H.  v.  U.S.  Postal  Service  (Docket  No. 
AT075281 10122) 

IN  THE  FOLLOWING  CASES.  THE  INITIAL 
DECISIONS  WERE  AFFIRMED  OR  AFFIRMED  AS 
MODIFIED: 

BYRD,  William  H.  v.  U.S.  Postal  Service  (Docket  No. 
NY075281 10314) 

CICOGNANI,  Robert  J.  v.  Veterans  Administration 
(Docket  No.  SE075281 10122) 

DUNCAN,  Lonnie  v.  Department  of  Education  (Dock- 
et No.  DA531D8 110352) 

GRACE,  Capp  Jr.  v.  Department  of  the  Air  Force 
(Docket  No.  AT075281 10235) 

HAWKINS,  Wilbert  Sr.  v.  Veterans  Administration 
(Docket  No.  DA07520916) 

McGUIRE,  Kenneth  v.  U.S.  Postal  Service  (Docket 
No.  CH075209 1 36ADD) 

NIECE,  Robert  L.  v.  U.S.  Postal  Service  (Docket  No. 
NY075280101 18) 

PITTS,  Harry  W.  v.  Office  of  Personnel  Management 
(Docket  No.  DC831L81 10350) 


PRICE,  Lyman  N.  v.  Veterans  Administration  (Docket 
No.  CH075281 10144) 

IN  THE  FOLLOWING  CASE.  THE  INITIAL 
DECISION  WAS  MODIFIED: 

TENNYSON,  Lee  S.  v.  Department  of  the  Air  Force 
(Docket  No.  BN075219001) 

THE  FOLLOWING  CASES  WERE  REMANDED  TO 
A REGIONAL  OFFICE: 

FREDERICK,  James  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  CH831L81 10435) 

JONES,  Eddie  L.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 10307) 

IN  THE  FOLLOWING  CASES.  THE  PETITIONS 
FOR  REVIEW  WERE  DISMISSED: 

ALMOND,  Varienne  M.  v.  Federal  Aviation  Adminis- 
tration (Docket  No.  DA035181 10020) 

BRUCE,  Jacgueline  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10437ADD) 

BUTLER,  Sidney  (American  Federation  of  Govern- 
ment Employees  Local  2094)  v.  Veterans  Adminis- 
tration (Docket  No.  HQ7128210022) 

HARDISON,  Curtis  v.  Department  of  the  Treasury 
(Docket  No.  HQ71218210050) 

JONES,  Anthony  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075282 10370) 

LEDBETTER,  Diane  A.  v.  Department  of  the  Army 
(Docket  No.  AT075281 10136) 

McINTYRE,  Donald  F.  X.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DC831L80 10008) 

THOMAS,  Wallace  v.  Department  of  the  Army  (Dock- 
et No.  CH03518010134) 

VADER,  Judith  J.  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L81 10120) 

VILLARREAL,  Heriberto  v.  Department  of  the  Treas- 
ury (Docket  No.  DA075281 10548) 

IN  THE  FOLLOWING  CASES.  THE  ADDENDUM 
DECISION  AWARDING  ATTORNEY  FEES  WAS 
VACATED: 

ARBOGAST,  Helen  G.  v.  Office  of  Personnel 
Management  (Docket  No.  DC831L8010260ADD) 
CARRELL,  Aurora  S.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10312) 

DANIELS,  Kathryn  S.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC831L80 10403 ADD) 

DAVIDSON,  Clifford  O.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SE831L81 1076ADD) 

GLENN,  Mary  C.  v.  Office  of  Personnel  Management 
(Docket  No.  BN831L81 10045ADD) 

HOARD,  David  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L8010139) 

SHAW,  Lela  A.  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L8010020ADD) 
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TORBIT,  John  v.  Office  of  Personnel  Management 
(Docket  No.  DC83 1 L80 1 0096ADD) 

WEIR,  Everett  B.  v.  Office  of  Personnel  Management 
(Docket  No.  BN831L81 10038ADD) 

THE  FOLLOWING  CASE  WAS  REOPENED  ON 
THE  BOARD'S  OWN  MOTION  AND  THE 
ADDENDUM  DECISION  AWARDING  ATTORNEY 
FEES  WAS  VACATED: 

DAWSON,  Norman  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  CH831L8010121  ADD) 

IN  THE  FOLLOWING  CASES.  THE  MOTION  FOR 
A STAY  OF  THE  BOARD'S  ORDER  WAS  DENIED: 

JACKSON,  Deborah  E.  v.  Government  of  the  District 
of  Columbia  (Docket  No.  DC035181 10185)  (See 
Simms,  Virgil  A.) 

KURTZ,  Oscar  J.  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC035180101 14)  (See 

Simms,  Virgil  A.) 

MONGEAU,  Jean  L.  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC03518010128)  (See 

Simms,  Virgil  A.) 

RESHEW,  Ernest  M.  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC035180101 16)  (See 

Simms,  Virgil  A.) 

SIMMS,  Virgil  A.  v.  Government  of  the  District  of  Co- 
lumbia (Docket  No.  DC03518010131 ) 

UPDIKE,  Mabel  C.  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC035180 10141 ) (See 

Simms,  Virgil  A.) 

IN  THE  FOLLOWING  CASE,  THE  BOARD 
GRANTED  A STAY  OF  THE  AGENCY'S  ACTION. 
THEN  GRANTED  AN  EXTENSION  OF  THE  STAY: 

SPECIAL  COUNSEL  v.  Department  of  Defense 
(Daniel  A.  De  Carlo)  (Docket  No.  HQ  120882 10049) 

IN  THE  FOLLOWING  CASES,  THE  RESPONDENTS 
WERE  INVITED  TO  FILE  AN  ANSWER  WITH  THE 
SECRETARY  OF  THE  BOARD  AND  THE  CASES 
WERE  ASSIGNED  TO  THE  OFFICE  OF  THE 
ADMINISTRATIVE  LAW  JUDGES: 

SPECIAL  COUNSEL  v.  Chanler  C.  Biggs  (Docket  No. 
HQ  120682 10033) 

SPECIAL  COUNSEL  v.  Rogelio  Chapa  (Docket  No. 
HQ  120682 10032) 

SPECIAL  COUNSEL  v.  Mary  Lou  Daniel  (Docket  No. 
HQ  120682 10031) 

SPECIAL  COUNSEL  v.  J.  Robert  Hayes  (Docket  No. 
HQ  120682 10034) 


SPECIAL  COUNSEL  v.  Arthur  R.  Lohr  (Docket  No. 
HQ  120682 10043) 

IN  THE  FOLLOWING  CASE,  THE  BOARD  WAIVED 
THE  TIME  LIMIT  FOR  FILING  ANSWERS  TO  THE 
COMPLAINT  AND  ASSIGNED  THE  CASE  TO  AN 
ADMINISTRATIVE  LAW  JUDGE: 

FEDERAL  LABOR  RELATIONS  AUTHORITY  v.  John 
H.  Fenton  et  al.  (Docket  No.  HQ75218210048) 

IN  THE  FOLLOWING  CASE.  THE  AGENCY'S 
REQUEST  FOR  RECONSIDERATION  AFTER  THE 
BOARD'S  DENIAL  OF  THE  AGENCY'S  MOTION 
FOR  A STAY  OF  THE  BOARD'S  ORDER  WAS 
DENIED: 

MAXFIELD,  Alan  M.  v.  Department  of  Transportation 
(Docket  No.  DE075281 10038) 

THE  FOLLOWING  CASE  WAS  REMANDED  TO 
THE  OFFICE  OF  PERSONNEL  MANAGEMENT  BY 
COURT  ORDER: 

SIBLEY,  William  R.  v.  Office  of  Personnel 
Management  (Docket  No.  SF831L8010505) 

EXTENSIONS  OF  TIME  WERE  GRANTED  IN  THE 
FOLLOWING  CASES: 

LEWIS,  Van  C.  v.  U.S.  Postal  Service  (Docket  No. 
CH075282 10342) 

SCHWARTZ,  Frederic  Jr.  v.  Department  of  Transpor- 
tation (Docket  No.  DC531D8210170) 

IN  THE  FOLLOWING  CASE,  THE  MOTION  FOR 
THE  BOARD  TO  PROVIDE  A TRANSCRIPT  AT  NO 
COST  WAS  DENIED: 

FRANKEL,  David  and  WHITE,  Joseph  G.  v. 
Department  of  Education  (Docket  Nos. 
PH03518210198  and  PH07528210199) 

ERRATA  NOTICES  WERE  ISSUED  IN  THE 
FOLLOWING  CASES: 

GIBSON,  Robert  Jr.  v.  Department  of  Justice  (Docket 
No.  NY075280901 16ADD) 

HAMMOND,  Jack  v.  U.S.  Postal  Service  (Docket  No. 
SF075281 11867) 

RINDFLEISH,  Lisa  A.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  BN0300A81 10120) 

SORRELLS,  Donald  v.  Veterans  Administration 
(Docket  No.  CH07528090200) 

THOMAS,  Wallace  v.  Department  of  the  Army  (Dock- 
et No.  CH035 1801 0134) 
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INDEX 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders  are  in- 
dexed according  to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the  United  States 
Merit  Systems  Protection  Board.  The  index  numbers 
listed  after  each  caption  show  the  subjects  found  in 
the  decision.  In  the  published  volumes,  the  indexes 
will  include  citations  of  the  decisions  under  the  same 
numbers  allotted  to  them  here.  There  are  18  main  sub- 
ject areas.  These  are  described  under  Major  Topics 
and  Scope  Notes.  The  Outline  of  Topics  divides  each 
major  topic  into  more  specific  subtopics. 


MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1.000000  ADVERSE  ACTIONS 

Certain  personnel  actions  are  designated  as  "ad- 
verse actions"  under  Chapter  75  of  the  Civil  Service 
Reform  Act  of  1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  governing  those 
actions  and  distinguishes  other  personnel  actions  not 
designated  as  "adverse  actions"  under  Chapter  75. 
This  topic  also  encompasses  cases  involving  Board 
consideration  of  penalties  in  adverse  action  cases  in- 
cluding the  mitigation  of  penalties.  Board  cases  con- 
cerning procedures  governing  adverse  actions  are  lo- 
cated under  Practice  and  Procedure  (10.000000) , and 
opinions  relating  to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000) . Cases  regard- 
ing remedies  available  to  the  Board  in  adverse  action 
cases  are  located  in  Remedies  (14. 000000). 

2.000000  CONSTITUTIONALITY 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  before 
it.  Included  are  claims  pursuant  to  specific  constitu- 
tional provisions,  as  well  as  claims  derived  from  con- 
stitutional provisions,  such  as  the  right  to  privacy. 
Constitutional  claims  relative  to  discrimination  are  in 
Discrimination  (3.000000) . 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the  sub- 
stantive law  of  prohibited  discrimination  pursuant  to 
the  Civil  Service  Reform  Act  of  1978.  Also  included 


are  cases  relating  to  affirmative  action  and  disparate 
treatment  of  similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases  are 
referenced  in  Evidence  (4.000000) , Jurisdiction 
(6.000000) , Practice  and  Procedure  (10.000000) , and 
Remedies  (14.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substantive 
rules  of  evidence  employed  by  the  Board,  as  well  as 
cases  concerning  the  harmful  error  standard  in  the 
Act.  The  Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board's  interpreta- 
tion of  such  burdens  are  also  included  here. 

5.000000  Freedom  of  information,  Privacy,  and 
Sunshine  acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine  Acts. 

6.000000  JURISDICTION 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to  certain  enti- 
ties, this  topic  includes  cases  dealing  with  jurisdic- 
tional questions  particularly  related  to  such  entities. 
Included  also  are  Board  cases  dealing  with  its  en- 
forcement power,  which  is  a matter  of  continuing 
jurisdiction,  and  cases  under  the  Act's  savings  provi- 
sion. Jurisdiction  over  appeals  related  to  retirement  is 
covered  under  Retirement  (15.000000) . 

7.000000  Labor -Management  relations 

This  topic  contains  cases  arising  under  Title  VII  of 
the  Act,  including  collective  bargaining  issues  and 
the  rights  of  individual  employees.  Title  VII  gi  ievance 
procedure  cases  brought  before  the  Board  are  also  lo- 
cated under  this  topic. 

8.000000  PARTICULAR  EMPLOYMENT  CATEGORIES 

The  Civil  Service  Reform  Act  of  1978  has  provisions 
specifically  applicable  to  certain  categories  of  em- 
ployees. This  topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  applicable  to 
such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were  ger- 
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mane  to  the  resolution  of  the  case.  Included  are  cases 
dealing  with  the  merit  pay  provisions  of  the  Act  and 
the  Senior  Executive  Service. 

9.000000  PERFORMANCE  RELATED  ACTIONS 

This  topic  references  cases  dealing  with  perfor- 
mance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal  sys- 
tems have  been  implemented.  Also  included  are  cases 
dealing  with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  systems  have 
not  yet  been  implemented. 

10.000000  PRACTICE  AND  PROCEDURE 

This  is  the  major  topic  referencing  cases  which  set 
out  the  procedural  rules  for  matters  before  the  Board, 
its  administrative  law  judges,  and  its  presiding  offi- 
cials. Matters  such  as  timeliness  and  technical  filing 
rules  are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of  parties. 

1 1 .000000  PROHIBITED  PERSONNEL  PRACTICES 

The  Civil  Service  Reform  Act  of  1978  lists  merit  sys- 
tems principles  governing  the  Federal  work  force  and 
defines  prohibited  personnel  practices  that  may  not 
be  taken  against  Federal  employees.  This  topic  is  lim- 
ited to  cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  REDUCTIONS  IN  FORCE 

This  topic  refers  to  Board  cases  dealing  with  reduc- 
tions in  force,  including  agency  justifications  for  tak- 
ing such  actions  and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  REGULATION  REVIEW 

The  Civil  Service  Reform  Act  of  1978  empowers  the 
Board  to  review  regulations  promulgated  by  the  Of- 


fice of  Personnel  Management  and  implementing  reg- 
ulations of  other  agencies.  This  topic  references 
Board  opinions  dealing  with  such  regulation  review. 

14.000000  REMEDIES 

This  topic  references  Board  cases  dealing  with  the 
remedial  powers  of  the  Board. 

15.000000  RETIREMENT 

This  topic  refers  to  Board  cases  involving  issues  re- 
lating to  the  retirement  of  Federal  employees. 

16.000000  SPECIAL  COUNSEL 

This  topic  references  Board  cases  relating  to  the  Of- 
fice of  Special  Counsel,  including  the  prosecution  of 
Hatch  Act  cases  and  violations  of  the  Federal  Employ- 
ees  Flexible  and  Compressed  Work  Schedule  Act. 
The  filing  reguisites  for  complaints  before  the  Special 
Counsel  are  included  here,  while  procedural  requi- 
sites in  Special  Counsel  cases  before  the  Board  are  in 
Practice  and  Procedure  (10. 000000) . 

17.000000  SUITABILITY  AND  FITNESS  FOR  DUTY  EXAM- 
INATIONS 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving  fitness- 
for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  substan- 
tive law  governing  employment  practices  and  distin- 
guishes employment  restrictions  that  are  not  appeal- 
able  employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1 .000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110  Removal 

1.111  Involuntary  Resignation  or  Retirement 

1.120  Suspension  for  more  than  1 4 days 

1.121  Enforced  Leave 

1.130  Reduction  in  Grade 

1.131  Involuntary  Demotion 

1.140  Reduction  in  Pay 

1.150  F urlough  of  30  days  or  less 

1 .160  Adverse  Action  by  Office  of  Personnel  Management 

1 .200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.210  Suspension  for  less  than  14  days 

1 .220  Letter  of  Reprimand 

1 .230  Actions  Based  on  Unacceptable  Performance 

1 .231  Denial  of  Within-Grade  Step  Increase 

1 .232  Reduction  in  Grade 

1.233  Removal 

1 .240  Reduction  in  Force 

1.250  Reduction  in  Rank 

1.300  Substantive  Charges 

1.310  Attendance  Related 

1.311  Absence  Without'Leave 

1.312  Abuse  of  Leave 

1.313  Tardiness 

1 .314  Efficiency  of  the  Service — Attendance 

1 .320  Alcohol  and  Drug  Related 

1.321  On-Duty  Conduct 

1.322  Off-Duty  Conduct 

1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

1.3312  Criminal  Conviction 

1.332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

1 .3322  Criminal  Conviction 

1 .340  Dishonest  Work  Related  Conduct 

1.341  Bribery 

1.342  Embezzlement 

1.343  Falsification 

1.3431  Medical  Record 

1 .3432  Employment  Applications 

1.3433  Time  and  Work  Records 

1.344  Fraud 

1 .345  Misappropriation  and/or  Misuse  of  Government  Property 

1.346  Malfeasance  in  Office 

1.350  Prohibited  Political  Activity 

1 .360  Other  Work  Related  Charges 

1.361  Abuse  of  Authority 

1.3611  Sexual  Ha rassment 

1 .3612  Prohibited  Discrimination 

1 .362  Conflict  of  Interest 

1.363  Insubordination 

1 .3631  Refusal  to  Accept  Reassignment 

1.364  Gross  Waste 

1 .365  Creation  of  Danger  to  Public  Health  and  Safety 

1.366  Insolence 

1.367  Violence 

1 .368  Unauthorized  Activities 
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1.369 

1.370 

1.371 
1.3711 

1.380 

1.390 


1.410 

1.420 

1.430 


1.510 

1.511 

1.512 

1.513 

1.520 

1.521 

1.522 

1.530 

1.540 

1.550 

1.560 

1.561 

1.562 

1.570 


1.610 

1.620 

1.630 

1.640 


2.110 

2.120 

2.130 


2.210 

2.220 

2.230 


2.310 

2.311 
2.3111 

2.312 

2.313 

2.320 

2.321 

2.3211 

2.3212 


"Failure  to"  Charges 

Charges  Related  to  Oil-Duty  Conduct 

Efficiency  of  the  Service 
Nexus 

Classification  and  Qualifications  Requirements 
Performance  Related 

1 . 400  Board  Consideration  of  Penalties 

Mitigation  of  Penalty 
Prior  Disciplinary  Record 

Disparate  Treatment  of  Similarly  Situated  Employees 

1 .500  Procedural  Rights  In  Adverse  Actions 

Notice 

Crime  Provision 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 

Review  of  Materials  on  Which  Action  Based 
Right  to  Representation 
Proposing  and  Deciding  Official 
Appeal  to  Merit  Systems  Protection  Board 

Burden  of  Proof 

Efficiency  of  the  Service — Generally 

Decision 


1.600  Defense 


Stale  Charges 
Mental  Conditions 
Animus 
Coercion 


2.000000  Constitutionality 

2.100  Due  Process 


Liberty  Rights  or  Interest 
Property  Rights  or  Interest 
Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Considerations 


Self-Incrimination 
Right  to  Counsel 
Double  Jeopardy 

2.300  First  Amendment  Freedoms 

Freedom  of  Speech 

Relation  of  Efficiency  of  the  Service 

Defamation 

Balancing  Test 

Mixed  Motive 

Freedom  of  Religion 

Relation  of  Efficiency  of  the  Service 

Free  Exercise 

Establishment 
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2.400  Right  To  Privacy 


3.110 

3.111 

3.120 

3.121 

3.130 

3.131 

3.1311 

3.1312 

3.1313 

3.132 

3.1321 
3.13211 

3.1322 

3.133 

3.140 

3.141 

3.142 

3.143 

3.144 

3.150 

3.151 
3.160 
3.170 


3.310 

3.320 

3.330 


3.410 

3.420 

3.430 


4.110 

4.111 

4.112 

4.113 

4.1131 

4.1132 

4.1133 

4.114 

4.115 

4.116 

4.120 

4.121 

4.122 

4.123 

4.124 

4.125 

4.126 

4.127 

4.128 

4.129 


3.000000  Discrimination 

3. 1 00  Prohibited  Discrimination 


Age  Discrimination 

Age  Discrimination  in  Employment  Act  of  1967,  29  U.S.C.  631 , 633a 

Race.  Color,  and  National  Origin  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-  16 
Handicap  Discrimination 

Handicapping  Condition 

Physical  Disability 

Mental  Disability 

Alcoholism  and  Drug  Abuse 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

Reasonable  Accommodation 

Undue  Hardship 

Rehabilitation 

Qualified  Handicapped  Employee 

Sex  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e- 16 
Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

Sexual  Preference 
Sexual  Harassment 

Religious  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

Marital  Status  Discrimination 

Discrimination  on  the  Basis  of  Political  Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated  Employees 
3.300.  Affirmative  Action 


Minorities 

Handicapped  Persons 
Women 


3.400  Burdens  of  Proof 


Prima  Facie  Case 

Legitimate  Non-discriminatory  Reason 
Pretext 


4.000000  Evidence 

4.100  Admissibility 


Prehearing  Evidence 

Admissions 

Affidavits 

Evidence  Obtained  Through  Discovery 

Depositions 

Interrogatories 

Documents 

Best  Evidence 

Polygraphs 

Handwriting 

Testimony 

Relevancy 

Materiality 

Privileged  Matter 

Hearsay 

Credibility 

Perjury 

Probative  Value 
Circumstantial  Evidence 
Opinion 


19 


4.130 

4.131 

4.132 

4.140 

4.150 


4.210 

4.211 

4.212 

4.220 

4.230 

4.240 

4.250 

4.260 


4.310 

4.320 


5.210 

5.211 

5.212 

5.213 

5.214 


5.310 

5.320 

5.321 


6.110 

6.111 

6.112 

6.113 

6.114 
6.120 
6.121 
6.122 

6.123 

6.124 

6.1241 

6.1242 

6.1243 

6.125 

6.1251 

6.1252 

6.1253 

6.1254 

6.1255 

6.1256 

6.1257 

6.1258 

6.126 

6.127 

6.128 


Official  Notice 

Facts 

Documents 

Evidence  of  Prior  Disciplinary  Actions 
Stipulations 


4.200  Burdens  of  Proof 


Preponderance  of  the  Evidence 

Agency  Burden 
Appellant's  Burden 

Substantial  Evidence 

Arbitrary.  Capricious,  or  Abuse  of  Discretion 
Reasonable  Grounds  to  Believe 
Burden  of  Persuasion 
Burden  of  Going  Forward 


4.300  Harmful  Error 


Agency  Procedures 
Presiding  Official's  Rulings 

5.000000  FOI.  Privacy,  and  Sunshine  Acts 

5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 


Exemptions 

Internal  Personnel  Rules  and  Practices 
Statutory  Exemptions 

Inter-  and  Intra-Agency  Memoranda  and  Letters 
Personnel  and  Medical  Files 


5.300  Privacy  Act 


Form  of  Request 
Denial  of  Access 

Appeal  Rights 

6.000000  Jurisdiction 

6. 1 00  Merit  Systems  Protection  Board  Jurisdiction 

Original  Jurisdiction 

Special  Counsel  Cases 

Senior  Executive  Service  Removals 

Employee  Disciplinary  Actions  under  the  Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act 
Administrative  Law  Judges 

Appellate  Jurisdiction 

Adverse  Actions 

Denial  of  Within-Grade  Step  Increases 
Senior  Executive  Service  Cases 
Discrimination  Cases 

Equal  Employment  Opportunity  Commission 

Mixed  Cases 

Special  Panel 

Non-Appealable  Actions 

Position  Classification 

Promotion 

Performance  Ratings 

Reassignment 

Reinstatement 

Reprisal 

Miscellaneous 

Grievance  Decisions 

Agency  Regulations 

Prohibited  Personnel  Practices 

Review  of  Grievance  Decision 
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6.200  Particular  Parties 


6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 


6.710 

Mootness 

6.720 

Ripeness 

6.730 

Real  Party  in  Interest 

6.740 

Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1 101  note) 

6.900  Statutory  Construction  of  the  Civil  Service  Reform  Act  of  1 978 


7.110 

7.1 

11 

7.1 

12 

7.1 

13 

7.1 

131 

7.1 

132 

7.1 

14 

7.1 

141 

7.1 

142 

7.1 

143 

7.1 

15 

7.1 

151 

7.1 

152 

7.1 

153 

7.310 

7.311 

7.312 

7.313 

7.314 


7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective  Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated  Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 

Election  of  Statutory  or  Negotiated  Procedure 

Right  to  Reguest  Merit  Systems  Protection  Board  Review 

Actions  Based  on  Unacceptable  Performance 

Election  of  Statutory  or  Negotiated  Procedure 

Arbitrator  governed  by  U.S.C.  7701(c)(1) 

Judicial  Review  of  Arbitrator's  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  governed  by  5 U.S.C.  7701(a)(1) 

Judicial  Review  of  Arbitrator's  Award 

7.200  Federal  Labor  Relations  Authority 

7.300  Unfair  Labor  Practices 


Agency  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 
Discrimination  on  the  Basis  of  Union  Membership 
Sponsorship,  Control  or  Undue  Assistance  to  Labor  Organization 
Reprisal  for  Filing  of  Complaint 
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7.315 

7.3151 

7.3152 

7.316 
7.3161 

7.317 
7.3171 

7.318 

7.320 

7.321 

7.322 

7.323 

7.324 

7.3241 

7.3242 

7.3243 

7.3244 

7.3245 

7.3246 

7.3247 

7.3248 

7.3249 

7.325 

7.3251 

7.3252 

7.326 
7.3261 

7.327 
7.3271 

7.328 


7.410 

7.420 

7.430 


8.110 

8.111 

8.112 

8.113 

8.114 

8.115 
8.120 
8.121 
8.122 


8.210 

8.211 

8.212 

8.213 

8.220 

8.230 

8.231 

8.240 

8.250 

8.260 

8.270 

8.280 


Failure  to  Negotiate  in  Good  Faith  with  a Labor  Organization 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Enforcement  of  Rules  and  Regulations  in  Conflict  with  Prior  Collective  Bargaining  Agreement 

Prohibited  Personnel  Practices  Exception 

Failure  to  Comply  with  any  Provisions  of  Title  5,  Chapter  71 

Labor  Organization  Uniair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 

Cause  or  Attempt  to  Cause  Agency  Discrimination  Against  Employee  in  the  Exercise  of  Employee's  Rights 

Coercion  of  Union  Members  with  Regard  to  Discharge  of  Employee  Work  Duties 

Discrimination  Against  Employees  with  Regard  to  Membership 

Race  or  Color 

Creed 

National  Origin 

Sex 

Age 

Preferential  Civil  Service  Status 
Political  Affiliation 
Marital  Status 
Handicapping  Condition 

Failure  to  Negotiate  in  Good  Faith  with  Agency 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Call  for  or  Participation  in  Strike,  Work  Stoppage,  Slowdown,  or  Disruptive  Picketing 

Failure  to  Take  Action  to  Prevent  or  Stop 

Failure  to  Comply  with  any  Provision  of  Title  5,  Chapter  71 

7.400  Collective  Bargaining  Agreements 


Enforcement  of  Provisions 
Right  of  Representation 
Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judges 


Original  Jurisdiction  Action 

Removal 
Suspension 
Reduction  in  Grade 
Reduction  in  Pay 
Furlough  of  30  days  or  less 
Good  Cause 

Conduct  and  Demeanor/Judicial  Temperament 
Bias 


8.200  Particular  Federal  Entities 


United  States  Postal  Service 
Preference  Eligibles 
90  Day  Probationary  Period 
Alcohol  Rehabilitation  Program 

Postal  Rate  Commission 
Law  Enforcement  Personnel 
Federal  Bureau  of  Investigation 

Intelligence  Agencies 
General  Accounting  Office 
Non-Appropriated  Fund  Activities 
Government  Corporations 
National  Guard  and  Air  Force 
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8.300  Special  Situations 


8.310  Applicants 

8.320  Probationary  Employees 

8.321  Post-appointment  Reasons 

8.321 1 Determining  Completion  of  Probation 

8.3212  Absent  Allegation  of  Partisan  Political  or  Marital  Status  Discrimination 

8.3213  Allegations  of  Handicap  Discrimination 

8.3214  Allegations  of  Race  Discrimination 

8.3215  Allegations  of  Religious  Discrimination 

8.3216  Allegation  of  Sex  Discrimination 

8.3217  Allegations  of  Prohibited  Personnel  Practices 

8.3218  Marital  Status 

8.3219  Partisan  Politics 

8.322  Pre-appointment  Reasons 

8.3221  Procedures 

8.323  Supervisory  or  Managerial  Probationary  Periods 

8.324  Resignations  During  Probationary  Period 

8.330  Excepted  Service 

8.331  One  Year  of  Current  Continuous  Service 

8.332  Pre-appointment  Reasons 

8.333  Same  or  Similar  Positions 

8.334  Handicapped  Appointments 

8.340  Preference  Eligible  Employees 

8.341  Veterans 

8.341 1 Veterans  Readjustment  Appointees 

8.350  Confidential  Employees 

3.360  Overseas  Personnel 

8.370  Employees  of  District  of  Columbia 

8.380  State  and  Local  Employees 

8.390  Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410  Military  Duty 

9.420  Employment  Related  Injuries 

8.421  Fully  Recovered  Employee 

8.500  Senior  Executive  Service 


8.510 

Types  of  Positions 

8.511 

Career  Appointee 

8.512 

Noncareer  Appointee 

8.513 

Limited  Term  Appointee 

8.514 

Limited  Emergency  Appointee 

8.515 

General  Position 

8.520 

Actions  Within  the  Senior  Executive  Service 

8.521 

Reassignment 

8.522 

Transfer 

8.530 

Appealable  Actions 

8.531 

Removals 

8.5311 

Procedural  Requirements 

8.5312 

Efficiency  of  the  Service 

8.53121 

Nexus 

8.532 

Suspensions  for  more  than  14  Days 

8.5321 

Procedural  Requirements 

8.5322 

Efficiency  of  the  Service 

8.53221 

Nexus 

8.533 

Conversion  of  Position  to  Senior  Executive  Service 

8.540 

Performance  Appraisal 

8.550 

Removal  from  Senior  Executive  Service 

8.551 

Hearing 

8.600  Merit  Pay 

8.610  Transfer  of  Position  to  Merit  Pay  Status 
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9.000000  Performance  Related  Actions 


9.110 

9.120 

9.130 

9.140 

9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 
9.220 


9.310 

9.311 

9.3111 

9.3112 

9.3113 

9.312 

9.313 

9.3131 

9.3132 

9.314 

9.3141 

9.3142 

9.3143 

9.315 
9.3151 

9.316 

9.320 

9.321 

9.322 

9.323 

9.324 

9.3241 

9.3242 
9.32421 

9.325 

9.330 

9.331 

9.332 
9.3321 
9.33211 


10.110 

10.111 

10.1111 

10.1112 

10.1113 

10.112 

10.1121 

10.113 


9.100  Actions  Based  on  Performance 

Denial  of  Within-Grade  Increase 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 

Employee  Participation  in  Establishment  of  Performance  Standards 

Communication  of  Performance  Standards  and  Critical  Elements  to  Employees 

Employee  Performance  Evaluation 

Acceptable  Level  of  Competence  Determinations 

Recognition  and  Awards 

Assistance  in  Improving  Performance 

Opportunity  to  Demonstrate  Acceptable  Performance 

Review  of  Performance  Appraisal  Systems  by  the  Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable  Performance 

Reduction  in  Grade  or  Removals 

Notice 

Instances  of  Unacceptable  Performance 

Critical  Elements  Involved 

Timeliness 

Representation 

Response 

Oral  Response 

Written  Response 

Written  Decision 

Specifications  of  Unacceptable  Performance 
Concurrence  of  Higher  Position  Employee 
Timeliness 

Deletion  of  Notice  from  Agency  Record 
Performance  Acceptability  for  One  Year 
Appeal  Rights 

Denial  of  Within  Grade  Increase 

Notice 

Written  Decision 
Timeliness 

Reconsideration  by  Agency 

Written  Decision 

Higher  Level  Employee 

No  Participation  in  Original  Decision 

Appeal  Rights 

Burden  of  Proof 

Substantial  Evidence 

Preponderance  of  the  Evidence — Chapter  75 

Efficiency  of  the  Service 

Nexus 


10.000000  Practice  and  Procedure 

10. 100  Appellate  Jurisdiction 


Prehearing  Procedures 

Filing  of  Appeal  and  Request  for  Hearing 
Right  to  Hearing 
Waiver  of  Right  to  Hearing 
Withdrawal  of  Appeal 
Agency  Response 

Agency  Request  for  or  Appearance  at  Hearing 
Class  Action 
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10.114 

Consolidation  and  Joinder 

10.115 

Intervention 

10.1151 

Intervention  as  a Matter  of  Right 

10.1152 

Permissive  Intervention 

10.116 

Discovery  Procedures 

10.1161 

Motion  for  Discovery 

10.11611 

Interrogatories 

10.11612 

Deposition 

10.11613 

Production  of  Documents 

10.117 

Prehearing  Conference 

10.118 

Subpoenas 

10.119 

Request  for  Witnesses 

10.120 

Presiding  Official 

10.121 

Duties  and  Powers 

10.1211 

Discretion 

10.12111 

Dismissals 

10.12112 

Failure  to  Prosecute 

10.1212 

Ruling  on  Motions 

10.12121 

Venue 

10.12122 

Interlocutory  Appeals 

10.1213 

Orders  of  Presiding  Officials 

10.12131 

Compliance 

10.1214 

Decision 

10.12141 

Content 

10.12142 

Effective  Date 

10.12143 

Finality 

10.12144 

Summary  Decision 

10.12145 

Recommended  Decision 

10.12146 

Form 

10.1215 

Hearings 

10.12151 

Postponement 

10.1216 

Closing  the  Record 

10.1217 

Service 

10.122 

Bias 

10.123 

Disqualification 

10.124 

Amicus  Briefs 

10.130 

Board  Review  of  Initial  Decision 

10.131 

Board  Reopening 

10.132 

Petition  for  Review 

10.1321 

Filing  Requirements 

10.1322 

Criteria 

10.133 

Board  Review  Powers 

10.140 

Board  Opinion 

10.141 

Content 

10.142 

Effective  Date 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

10.200  Original  Jurisdiction 

10.210  Special  Counsel  Cases 

10.21 1 Complaints  for  Corrective  Action 

10.2111  Filing  of  Complaint 

10.2112  Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary  Actions 

10.21121  Answer 

10.21122  Representation 

10.21123  Hearing 

10.2113  Party  Response  Rights 

10.2114  Powers  of  Board 

10.2115  Board  Decision 

10.2116  Judicial  Review 

10.212  Stays 

10.2121  Initial  Stay — Section  1208(a) 

10.21211  Filing  of  Reguest  for  Stay 

10.2122  Extension  of  Initial  Stay — Section  1208(b) 

10.21221  Filing  of  Request  for  Extension  of  Stay 

10.21222  Agency  Response 
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10.2123 

10.21231 

10.21232 

10.212321 

10.212322 

10.2124 

10.21241 

10.21242 

10.21243 

10.2125 

10.2126 

10.213 

10.2131 

10.2132 

10.2133 

10.2134 

10.2135 

10.214 

10.2141 

10.2142 
10.220 
10.221 
10.222 

10.223 

10.224 

10.2241 

10.2242 

10.225 

10.226 
10.2261 
10.227 

10.230 

10.231 

Indefinite  Stay — Section  1208(c) 

Filing  of  Request  for  Indefinite  Stay 
Opportunity  for  Comment 
Special  Counsel 
Agency 

Powers  of  Board 
Initial  Stay 

Extension  of  Initial  Stay 
Indefinite  Stay 
Board  Decision 
Judicial  Review 
Hatch  Act  Procedures 
Filing  of  Letter  of  Charges 
Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Intervention 

Office  of  Personnel  Management 
Others 

Administrative  Law  Judge  Cases 

Filing  of  Complaint 
ALJ  Response 

Procedural  Rights  (cross-reference  to  10. 1 10) 

Presiding  Official 
Administrative  Law  Judge 
Merit  Systems  Protection  Board 
Powers  of  Board 
Decision 

Recommended  Decision 
Judicial  Review 

Review  of  Rules  and  Regulations 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400  Representation 

10.410 

10.420 

10.430 

10.440 

Pro  Se 
Attorney 

Other  Representation 
Conflict  of  Interest 

10.500  Ex  Parte  Conduct 
10.600  Substitution  of  Parties 

10.610 

Death  of  Appellant 

10.700  Former  Adjudication 

10.710 

10.720 

Res  Judicata 
Estoppel 

10.800  General  Board  Powers 

10.810 

10.811 

10.820 

Waiver  of  Board  Regulations 

Untimeliness 

Waiver  of  Non-Statutory  Requirements  in  Board  Orders 

11.110 

1 1 .000000  Prohibited  Personnel  Practices 

11.000  Practices  Prohibited 

Personal  Favoritism 

11.111 

11.112 

11.113 

11.114 

Improper  Consideration  of  Employee  Information 
Willful  Deception  or  Obstruction  of  Competition 
Forced  Withdrawal  from  Competition 
Unauthorized  Employment  Preferences 
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11.115 

11.120 

11.121 

11.122 

11.130 

11.131 

11.132 

11.133 

11.134 

11.135 

11.136 

11.137 

11.140 

11.141 

11.150 

11.151 

11.1511 

11.1512 

11.1513 

11.152 
11.160 
11.161 

11.170 

11.171 

11.172 


11.210 

11.220 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 

12.430 

12.440 


Nepotism 

Unauthorized  Political  Practices 

Political  Coercion 
Political  Reprisals 

Prohibited  Discrimination 

Age 

Race/Color  and  National  Origin 
Handicapping  Condition 
Sex 

Religion 

Marital  Status 

Political  Affiliation 

Prohibited  Reprisals 

For  Exercising  Appeal  Rights 

Whistleblowers 

Actions  against  Whistleblowers 

Definition  of  Gross  Waste  of  Funds 

Definition  of  Mismanagement 

Definition  of  Abuse  of  Authority 

Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Periormance  Related  Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  of  Merit  Systems  Principles 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 


11.200  Burdens  of  Proof 


Definition  of  Personnel  Action 
Authority  to  Take  Action 


12.000000  Reductions  in  Force 

12.100  Actions 


Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 


12.200  Retention  Standing 


Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veteran  Preference 
Performance  Ratings 


12.300  Transfer  of  Functions 


Transfer  of  Employees 


12.400  Procedural  Rights  and  Requirements 


Notice 

General 

Specific 

Appeals 

Burden  of  Proof 
Premature  RIF  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 
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12.500  Justification 


12.510 

Lack  oi  Work 

12.511 

Contracting  Out 

12.520 

Shortage  of  Funds 

12.530 

Reorganization 

12.531 

Invalid  Reorganization 

12.540 

Reclassification 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

12.560 

Challenges  to  Bona  Fides 

12.561 

Personal  Peasons 

12.562 

Job  Conditions 

13.000000  Regulation  Review 

13.100  Office  of  Personnel  Management  Rules  and  Regulations 

13.110  Facial  Invalidity 

1 3. 1 20  Agency  Implementation 

14.000000  Remedies 

14.100  Reinstatement 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 
14.500  Attorney  Fees 

14.510  Statutory  Authorization 

14.520  Interest  of  Justice 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  ot  Lack  of  Merit 

14.530  Prevailing  Party 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 

14.560  Timeliness  of  Fee  Motion 

14.600  Settlement 
14.700  Mitigation  of  Penalty 


15.000000  Retirement 

15.100  Retirement  Requirements 

15.110  Early  Retirement 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of  Function 

15.120  Credit  for  Service 

15. 121  Law  Enforcement  Officers  and  Firefighters 

1 5. 1 22  Covered  Position 

15.130  Disability  Retirement 

15.131  On  Application  of  Employee 

15.131 1 Appeal  to  Merit  Systems  Protection  Board 
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15.13111 

15.13112 

15.132 

15.1321 

15.13211 

15.13212 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 
15.1361 

15.137 

15.138 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.2101 

15.2102 

15.220 

15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 

16.140 

16.150 


16.210 

16.211 

16.212 

16.213 

16.214 

16.220 

16.221 

16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 


Scope  of  Review 

Burden  of  Proof 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 
Reassignment 

Re-examination  and  Recovery 
Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 


15.200  Annuities 


Determinations  of  Annuities 

Effects  of  Federal  Employee's  Compensation  Act  Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  MSPB  by  Annuitant 
Survivor  Annuities 


Administrative  Action  or  Order 


15.300  Involuntary  Retirement 
15.400  Jurisdiction 


16.000000  Special  Counsel 

16.100  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 
Investigation  of  Whistleblower  Allegations 
Investigation  of  Political  Activities 

Hatch  Act  Violations 
Federal  Employees 
District  of  Columbia  Employees 
State  and  Local  Employees 

Investigation  of  Information  Withholding 
Investigation  of  Civil  Service  Violations 


16.200  Prosecution 


Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 

Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a) — 15  days 
Section  1208(b) — 30  days 
Section  1208(c) — Indefinite 

Intervention  Before  Merit  Systems  Protection  Board 
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16.250 

16.251 

16.252 

16.253 

16.2531 

16.2532 

16.2533 

16.254 

16.255 


16.310 

16.320 

16.330 

16.340 


17.110 

17.120 

17.130 

17.140 

17.150 

17.160 

17.170 

17.180 

17.181 

17.182 

17.183 

17.184 

17.185 

17.186 

17.187 


17.210 

17.211 


17.310 

17.320 

17.330 


17.410 

17.420 


Disciplinary  Actions  Against  Employees 

Arbitrary  and  Capricious  Withholding 

Financial  Privacy  Violations 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Prohibited  Personnel  Practices 

Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 


Place  of  Filing 
Form  and  Contents 
Withdrawals 

Protection  of  Complainant's  Identity 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

Delinquency  or  Misconduct  in  Prior  Employment 

Criminal.  Dishonest.  Infamous,  or  Notoriously  Disgraceful  Conduct 

Falsification  or  Fraud 

Alcoholism 

Drug  Abuse 

Loyalty 

Statutory  Disqualifications 
Additional  Factors 

Nature  of  Position 
Nature  and  Seriousness  of  Conduct 
Circumstances  Surrounding  Conduct 
Recency  of  Conduct 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct 
Contributing  Social  or  Environmental  Conditions 
Rehabilitation  Efforts 


1 7 . 200  Standard  Applied  in  Suitability  Determination 


Efficiency  of  the  Service 

Nexus 


17.300  Consequences  of  Negative  Suitability  Determination 


Disqualification 

Removal 

Debarment 


17.400  Fitness  for  Duty  Examination 


Psychiatric  Exam 
Physical  Exam 


18.000000  Employment  Practices 
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FOR  YOUR  INFORMATION 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or  sin- 
gle issue  basis.  The  price  for  a subscription  is  $14  per 
year;  ($17.50  outside  the  United  States).  Single  issues 
are  also  available  at  a price  of  $2.00  per  issue;  ($2.50 
outside  the  United  States).  Please  address  subscrip- 
tion or  purchase  inguiries  to:  Superintendent  of  Doc- 
uments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its'  in- 
dexes may  be  viewed  at  any  of  the  Board's  regional  of- 
fices or  in  the  library  at  the  Board's  central  office.  To 
subscribe  to  the  microfiche  "Federal  Employee  Ap- 
peals Decisions”  at  $150  per  year  for  microfiche  and 
index,  contact  the  National  Technical  Information 
Service,  5285  Port  Royal  Road,  Springfield,  VA 
22161. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  ol  the  United  States  Merit  Systems  Pro- 
tection Board  (Volumes  1 and  2)  and  Index  to  Deci- 
sions of  the  United  States  Merit  Systems  Protection 
Board  are  available  from  the  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402  at  $30  for  the  three-volume  set;  Stock 
No.  062-000-00002-3.  Covering  the  period  of  Jan- 
uary 11,  1979  through  July  22,  1980,  these  volumes 
consist  of  final  actions  taken  by  the  Board  after  the  is- 
suance of  an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases  where  it  has 


original  jurisdiction,  and  precedential  interlocutory 
actions.  In  most  cases,  the  preceding  initial  or  recom- 
mended decision. is  included.  The  cases  are  indexed 
in  the  accompanying  multi-part  index  volume. 

Volumes  3 and  4 (including  multi-part  index) 
are  available  from  the  Superintendent  of  Documents 
at  $24  for  the  two-volume  set;  Stock  No.  062-000- 
00009-1.  These  volumes  consist  of  Board  final  actions 
taken  under  the  appellate  and  original  jurisdiction 
conferred  by  the  Civil  Service  Reform  Act  of  1978, 
and  precedential  interlocutory  actions  from  July  23, 
1980  through  December  31,  1980. 


BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  reguest  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Reguests  should  include  appellant's  name,  docket 
number,  and  date  of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the  Sec- 
retary. 

Secretary:  Robert  E.  Taylor 
Director,  Legal  Publications  Division: 

Michael  H.  Hoxie 
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Managing  Editor:  Karen  S.  Henkel 

Legal  Reviewers:  S.  E.  Tape 

Elva  A.  Barnett 
Warren  Waggoner 


31 


DEFINITIONS 
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These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 


Petition  for  Appeal — the  reguest  filed  with  a Board  re- 
gional office  for  review  of  an  agency  action. 

Petition  for  Review — the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 
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